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READING THE BIBLE IN THE PUBLIC 
SCHOOLS AS OFFENDING THE CONSTI- 
TUTION. 





We understand from a news report that the 
oft-recurring question, whether a school board 
can provide for the reading of the Bible in the 
public schools, has arisen in one of the courts 
of Kangas, and has been decidedin the affirm- 
ative. It was only recently that the same 
question arose in Nebraska. State v. Scheve, 
91 N, W. Rep. 846. In that case it was held 
that exercises by a teacher in a public school, 
consisting of the reading of passages from the 
Bible, and in the singing of songs and hymns, 
and offering prayers to the Deity was forbid- 
den by the constitution of Nebraska, pro- 
hibiting sectarian instruction in the public 
schools. The court in this case said : 

‘‘For more than three centuries it has been 
the boast’ and exultation of the Protestants 
and a complaint and grievance of the Roman 
Catholics that the various translations of the 
Bible, especially of the New Testament, into 
the vernacular of different peoples, have been 
the chief controversial weapons of the former, 
and the prinicpal cause of the undoing of the 
latter. For making of such translations Wick- 
liffe, Luther, Tyndale, and others have been 
commended and glorified by one party, and 
denounced and anathematized by the other, 
Books containing such translations have been 
committed to the flames as heretical, and 
their translators, printers, publishers, and 
distributers persecuted, imprisoned, tortured, 
and put to death for participating in their 
production and distribution. The several 
popular versions differ in some particulars 
from each other, and all differ from the 
Catholic canon, both in rendition of passages 
from which sectarian ‘doctrines are derived 
by construction and in the number of books 
or gospels constituting what is regarded as 
the written record of Divine revelation. In 
addition to this, there are persons who are: 
convinced, upon grounds’ satisfactory to 
them, that considerable parts of the writings 
accepted by all Protestant denominations are 
not authentic, while devout Hebrews main- 





tain that the New Testament itself is not en- 
titled to a place in the true Bible. These 
diverse opinions have given rise to a great 
number of religious sects or denominations.’ 
To some of these sects the reading in public 
of any portion of any version of the Scriptures 
unaccompanied by authoritative comment or 
explanation, or the reading of it privately 
by persons not commissioned by the church to 
do so, is objectionable, and an offense to their 
religious feelings; to some the utterance of 
public prayer, except recitations from Script- 
ure, is a vain and wicked act; and to some 
the songs and hymns of praise in which others 
engage are a stumbling block and an offense. 


‘We do not think it wise or necessary to pro- 


long a discussion of what appears to us an 
almost self-evident fact,—that exercises such 
as are complained of by the relator in this 
case both constitute religious worship and 
are sectarian in their character, within the 
meaning of the constitution.’’ 

We are not certain whether such simple ex- 
ercises as were the object of the condemnation 
of the Supreme Court of Nebraska are - suffic- 
ient to constitute the violation of a constitu- 
tional provision against compelling any person 
to attend or support any place of worship 
against his consent. Such a construction, it 
would seem to us, would also preclude the ap- 
pointment of chaplains to the army and navy 
and to the halls of our various legislatures; it 
would prohibit the holding of religious exer- 
cises in the city and county institutions; and 
it might well be extended to prevent the de- 
claration of Thanksgiving day, or other days 
having a religious signification, as holidays. 
None of these things, of course, are prohibited 
or intended to be prohibited by such a pro- 
vision of the constitution. Cooley, Const. 
Lim. (5th Ed.) p. 583. The constitution pro- 
vides that no one shall be compeiled to attend 
or support any place of worship. But the 
mere indulgence for a few moments of certain 
common religious observances does not con- 
stitute a particular building a place of wor- 
ship. The halls of the legislature or the penal 
or eleemosynary institutions of the state where 
religious exercises are held at stated periods 
are not for that reason places of worship. 
Neither can it be said, following the same~ 
principle, that a school house is a ‘‘place of 
worship’’ merely because a few simple exer- 
cises recognizing the superintending provi- 
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dence of the Creator precede the day’s work. 
See Moore v. Monroe, 64 Iowa 367, 20 Cent. 
L. J. 66. 

We believe, however, that having in view 
the purpose of our public school system of 
bringing all shades of discordant beliefs and 
opinions of our heterogeneous population into 
one place of instruction, it would be the better 
policy to them to prohibit religious exercises al- 
together, or limit those of the simplest kind,and 
such as are free from any sectarian instruction. 
Anything that approaches sectarian comment 
or exegesis is especially repugnant to provisions 
in most of our state constitutions and of the 
great purposes of our public school system. 
It should be sternly prohibited. 

The principles we have been discussing, 
however, cannot be used to prevent, by any 
reasonable construction, the simple reading 
of the Bible or selected portions therefrom in 
the public schools. Donahue v. Richards, 38 
Me. 379; Pfeiffer v. Board of Education, 188 
Mich. 560, 77 N. W. Rep. 250, 48 Cent. L. 
J. 67. In the last case cited, relator sought 
to restrain the use in the public schools of a 
book made up of selections from the Bible. 
The court held that the mere reading of such 
selected passages from the Bible did not make 
the school a place of religious worship, or 
constitute the teacher a teacher of religion. 

The only case holding directly contrary to 
the views just announced is that of State v. 
District Board, 76 Wis. 177, 44 N. W. Rep. 
967, in which the court held that the reading 
of selected portions of the Bible constituted 
religious worship, and thus made the schools 
places of religions worship within the meaning 
of the constitution. We cannot but believe that 
this position is wholly untenable. The Bible 
as a specimen of English"{literature has no 
equal, and to prohibit the reading and 
studying of it simply for its purity of style 
and language would be ona par with a con- 
struction of the constitution which would 
prohibit a school teacher from requiring the 
student of Arabic to read and translate the 
Koran. Such a mere reading of its pages 
for'{the’ purposes mentioned cannot in any 
sense be said to constitute religious worship, 
and the courts should not permit themselves 
to be led into such an illogical and illiberal con- 
struction of the constitution as to prohibit the 
readingiin the public schools of the greatest 
of all books in the English language. 








NOTES OF IMPORTANT DECISIONS. 





TRIAL AND PROCEDURE—VIOLATION OF RULE 
EXCLUDING WITNESSES FROM THE COURT-ROOM 
AS JUSTIFYING THE COURT IN REFUSING TO PER- 
MIT CERTAIN WITNESSES TO TESTIFY. — There is 
a conflict in the authorities on the question of the 
right of a trial court to refuse to permit a witness 
to testify, who, after having been placed under 
the rule, has violated the instructions of the court, 
and heard the testimony, ora repetition of the 
testimony, of other witnesses in the case. The 
weight of authority in America holds that such 
right does not exist in the court, unless the viola- 
tion of the rule was occasioned by the party who 
offers the witness. But suppose the violation of 
the rule is caused by the party offering the evi- 
dence. It has been held that the rule even ap- 
plies to such a case. Thus, in the recent case of 
Johnson v. Cooley (Tex.), 71 S. W. Rep. 384, it 
appeared that onthe trial, and at plaintiff’s in- 
stance, all witnesses were piaced under the rule 
as to separation of witnesses. Defendant, though 
knowing this fact, gave one of his witnesses cer- 
tain information as to how plaintiff had testified. 
The appellate court held that it was an abuse of 
discretion for the court to refuse to permit such 
witness to testify at all; it appearing that the in- 
formation could have affected his testimony on 
only one of the points in issue between the par- 
ties, while the testimony itself was vitally ma- 
terial on all the issues. 

In most cases this question arises as to error 
of the trial court in permitting such a witness to 
testify, and it is generally stated, as a rule, that 
this is a matter resting in the discretion of the 
court. But the court in the case we have men- 
tioned, said: ‘‘We are of opinion that the admin- 
istration of justice would be better subserved by 
denying to the trial court the right in any case to 
refuse to allow the witness to testify. The 
primary object of judicial investigation is the as- 
certainment of the truth of the matter under con- 
sideration, and a rule which éxcludes any means 
by which the truth may be arrived at should not 
be adopted by the courts. The rule which re- 
quires the court, on the motion of either party, 
to exclude the witnesses from the courtroom, 
so that they might not hear each other testify, 
and to direct them not to discuss with each other, 
or permit any person to discuss with them, the 
evidence in the case, is designed to aid in the 
ascertainment of the truth, and, when invoked by 
either party to a suit, should be enforced by the 
exercise of the power of the court to punish as 
contempt any violation of such rule; but to 
authorize the court to exclude the testimony of a 
witness who had violated the rule would in many 
eases operate to defeat the object and purpose of 
the rule.’ So, also, in the recent case of Hoiden 
v. United States, 150 U. 8. 91, the court held that 
a trial court has no right exclude the testimony 
of a witness because of a violation of the order of 
withdrawal. 
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COMPETENCY OF EVIDENCE RELAT- 
ING TO PHYSICAL CONDITION. 


It is a cherished maxim of the common law, 
that there is no wrong without a remedy, Ubi 
remedium. Indeed, to deny the 
remedy, or to refuse to permit one at the trial 
of his cause to adduce evidence in support of a 
right is the denial of a right itself; this the 
law will not tolerate. 

In the law of evidence there are many well 
established, general principles, designed to 
make the administration of justice more cer- 
tain and exact; but, even these must, to a 
limited extent, at least, succumb to necessity, 
for the reason that absolute certainty and 
equal justice are nowhere to be found in any 
human system of laws. Conspicuous among 
the principles of the class above referred to, 
is the familiar one of the common law which 
denies to a party the right to testify in his 
own behalf, upon the theory that personal 
interest so unduly influences parties as to en- 
title their testimony to no weight whatever in 
arriving at the merits of the controversy. 
Where it becomes material to determine 
bodily or mental condition, unless the in- 
firmity is evidenced by external and visible 
indications, that condition can be established 
only by evidence which proceeds primarily 


from the one whose condition is being investi-- 


gated. External appearances may suggest, but 
cannot establish, the fact of internal suffering ; 
they can only supplement and corroborate 
other evidence of it. Internal and invisible in- 
jury is established mainly by two classes of evi- 
dence, namely : first, involuntary exclamations 
and expressions indicating present pain and 
suffering ; and, second, voluntary complaints, 
and statements of symptoms and physical 
condition. These two classes of evidence are 
seldom treated separately, but as forming a 
single class. They are, however, wholly 
dissimilar.2, The grounds upon which they 
are deemed to be competent are not satisfac- 
torily and harmoniously disclosed by the 
reported cases. Thus, in McCormick vy. 


1 Broom’s Legal Maxims, (7th Ed.) 150; Wharton’s 
Legal Maxims (2d Ed.), 185, 186; Trayner’s Latin 
Maxims and Phrases (4th Ed.), 607; Hughes’ Tech- 
nology of Law, 8; Ashby v. White, Ld. Raymond, 
938, 1 Smith’s Lead. Cas. 473. 

2 See Williams v. Great Northern Railway Co., 68 
Minn. 55, 37 L. R. A. 199. 





City of West Bay City,* it was said, speak- 
ing of involuntary statements, that ‘‘such ex- 
clamations are regarded as acts rather than 
declarations, and admitted from necessity.’’ 
In Houston, ete., R. Co. v. Shafer,* it was 
said that evidence of such exclamations is re- 
ceivable upon the theory that they form a 
part of the res geste. The Alabama court, 
in the early case of Rowland v. Walker,® in a 
case involving the competency of voluntary 
statements made by a slave relative to his 
symptoms, desiring not to err, held that the 
admissibillty of such evidence was founded 
upon ‘‘the doctrine of res geste, as wellas upon 
the necessity of the case.’’ Referring to the 
latter class of evidence, in Delaware, etc., R. 
Co. v. Roalefs,® the court said that such evi- 
dence is admissible ‘‘under a well-settled ex- 
ception to the rule excluding ‘heresay.’ * * * 
The exception originally rested on the ground 
first, that as the common law forbade parties 
testifying, the facts involved could not be 
proved in any other way, and second, that the 
patient’s interest in the physician’s opinion 
precluded danger of falsehood.’’ The 
Supreme Court of Michigan, in the case of 
Hyatt v. Adams,’ held both of the above 
classes of evidence to be admissible upon the 
theory that they are ‘‘original evidence,’’ and 
‘the only mode by which the nature and ex- 
tent of physical pain and feeling can be ascer- 
tained.’’ 

But it would seem that evidence of merely 
involuntary exclamations, indicative of present 
pain, which are the natural and spontaneous 
language of the affection, is admitted, neither 
as an exception to the hearsay rule, nor from 
necessity, more than a written instrument 
embodying a contract between the parties is 
admissible from necessity. It is competent 
becquse it is original evidence and evidence 
of the best possible character, howsoever it may 
be affected by a remote possibility of error. 
Such exclamations are the natural concom- 
itants of pain, and though subject to be simu- 
lated and converted into elements of decep- 
tion and imposition, this is a defect common 
to all but demonstrative evidence. Such ex- 
clamations are not, ordinarily, a part of the 
res geste, and admissible as such alone, for 


110 Mich. 265, 271. 
454 Tex. 641, 648. 
518 Ala. 749, 750. 

6 70 Fed. Rep. 21, 22. 
716 Mich. 200. 
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under this rule only such declarations as are 
contemporaneous with the main fact or made 
at a time so near it as reasonably to preclude 
the idea of deliberate design are competent.® 
It is to be observed, however, that this class 
of evidence consists of some of the elements 
of the res geste, and the rule may, in some 
cases, afford an additional ground for the 
admissibility of such evidence, but it can 
not be, it would seem, the primary ground. 
Such exclamations are more aptly defined as 
verbal acts, and are as competent as any 
other testimony when relevant to the issue.’ 
But this is not true of the second class above 
mentioned, namely, voluntary statements of 
bodily feelings. They are not facts them- 
selves in the sense that exclamations of suffer- 
ing would be. Lord Ellenborough!® disposed 
of the competency of such evidence by merely 
stating the rule, that it might properly be re- 
ceived when the subject of one’s health is being 
investigated, citing in support of the rule the 
principle of the decision in Thompson v. 
Trevanion,!! in which Holt, C. J., held that 
‘‘what the wife said immediately upon the 
hurt received, and before that she had time 
to devise or contrive anything for her own 
advantage, might be given in evidence.’’ It 
will thus be seen that Lord Ellenborough 
rested his opinion upon the ground that such 
evidence was a part of the res gestae. This 
theory finds support in numerous American 
cases,!? but, upon principle, seems un- 
sound.'® The competency of such evidence, 
unlike that of the former class, seems to grow 
out of the very necessities of the case.'4 The 


8 State v. Arnold, 47 S. Car. 9, 58 Am. St. Rep. 
867; Pinney vy. Jones, 64 Conn. 545, 24 Am. St, 
Rep. 34; Hermes vy. Chicago, etc., R. Co., 80 Wis. 590 

®Exclamations of pain are part of the res geste: 
Western Union Telegraph Co., 24 Tex. Civ. App. 427, 
59S. W. Rep. 46; Williams v. Gt. Northern -R. Co., 
68 Minn. 55, 60, 37 L, R. A. 199. Exclamations of 
pain are only hearsay, but admitted upon the ground 
of necessity. Bennett v. Northern Pac. R. Co.,2.N. 
Dak, 112. 127, 13 L. R. A. 465. 

10 Aveson v. Lord Kinnaird, 6 East, 188, 195. 

11 Skinner’s Reports, 402. 

122 Jones on Evidence, sec. 352, and cases cited in 
note 2, p. 783. 

181 Greenleaf on Evidence (16th Ed.), sec. 162a. 

4 Barber v. Merriam, 11 Allen, 322, 325; Caldwell v. 
Murphy, 11 N. Y. 416; Roche v. Railway Co., 105 N. 
Y. 294, 296; Rogers v. Crain, 30 Tex. 284, 286; Roulhac 
v. White, 9 Jred. 63, 65. In Wheeler v. Tyler, etc., R. 
Co., 91 Tex. 356, 358, 43 S. W. Rep. 876, 41 8. W. Rep. 
517; Houston, ete., R. Co. v. Shafer, 54 Tex. 641, 648, 








rule admitting these statements in evidence 
is limited to such as are made contem- 
poraneously with the condition which they 
describe, a feature of the res gestae rule, but 
there is no logical connection which makes 
them a constituent clement of the present 
feeling, or explanatory of, or connected with, 
the cause of pain. 

In Jack v. Mutual Reserve Fund Life As- 
sociation,!® it is intimated that declarations 
made by one at any time while suffering from 
the injury inflicted, are admissible as a part 
of the res geste, but, notwithstanding the 
tendency of the courts to extend the res geste 
rule, this is a broader statement of the rule 
than is supported by the authorities. There 
is little, if anything, in this kind of evidence 
which excludes the possibility of simulation. 
Nothing inherent in it makes it better than 
other hearsay, but necessity, and this makes 
it competent; but not without certain well- 
advised limitations which tend to overcome 
its inherent weakness. Only the law of 
necessity commends it to the consideration of 
the courts. It seems absurd to say that such 
evidence is original, for there is absolutely no 
reason for it. At best, it is simply hearsay, 
with all the infirmities of that kind of evi- 
dence, but from the peculiar circumstances 
is not within the operation of the rule exclud- 
ing such evidence, Without a further con- 
sideration;*.however, of the grounds upon 
which the cumpetency of these two kinds of 
evidence rests, we shall proceed to inquire 
into the rules governing their admissibility. 

Involuntary exclamations of pain and suf- 
fering are very properly regarded as ‘‘verbal 
acts,’’ and as the ‘‘natural reflexes of what it 
might be impossible to show by other testi- 
mony.’’ Nor are they always whol'y disas- 


such evidence is receivable as part of the res geste. 
Contra: Railway Co. v. Murray, 55 Ark. 248, 258, and 
cases cited’ 18 L. R. A. 787; Williams v. Gt. Northern 
Ry. Co., 68 Minn. 55, 61 et seq., 37 L. R. A. 199. Nota 
part of the res gestae, but admissible as original evi- 
dence: Thomas v. Herrall, 18 Oreg. 546, 549, 23 Pac. 
Rep. 497; Sullivan v. Oregon, ete., R. Co., 12 Oreg. 392, 
399, 400. For a case holding such evidence admissible 
upon the ground of necessity, see Johnson y. Northern 
Pac. R. Co., 47 Minn. 430, 482; see, also, State y. 
Gedicke, 43 N. J. Law, 86, 88; Illinois Central R. Co. v,. 
Sutton, 42 Ill. 438, 440; State v. Davidson, 30 Vt. 377, 
383, 384. 

15113 Fed. Rep. 49, 54, 55. See, on the tendency to 
admit evidence of doubtful competency, Central R. 
Co. v. Smith, 76 Ga. 209, 212, 2 Am. St. Rep. 31, 34. 
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sociated from the res geste. Although, as we 
have seen, the courts are not agreed upon 
what ground such evidence is admissible, they 
are agreed that whenever the bodily or men- 
tal feeling of an individual are material, in- 
voluntary exclamations and expressions indi- 
cating such present feeling are competent evi- 
dence thereof.'® The incentive to deceive 
and feign distress may, of course, be urged to 
the jury as a circumstance detracting from 
the weight of this class of evidence, but it does 
not affect its admissibility. If such expres- 
sions are used in the presence of a medical 
attendant in course of an examination for 
treatment; in an examination made for the 
purpose of obtaining evidence for a trial grow- 
ing out of the cause of the injury ; or, if made 
in the presence of a laymen, whether a 
member of one’s immediate family, or a 
stranger, they are, in all such cases, generally 
held to be competent evidenee of the ex- 
isting pain, although the attendant circum- 
stances may make them worthy of little con- 
sideration, almost wholly destroying their 
credibility. !7 


16 Fay v. Harlan, 128 Mass. 244, 245; Insurance Co. 
v. Mosley, 8 Wall. 397, 404, 405; Thomas v. Ilerrall, 18 
Oreg. 546, 549, 550; Houston v. Shafer, 54 Tex. 641, 
648; Chamberlain v. Ossipee, 60 N. H. 212, 213; State 
v. Howard, 32 Vt. 380, 404; Commonwealth v. Leach, 
156 Mass. 99, 101; Holly v. Bennett, 46 Minn. 383, 387; 
Kennard v. Burton, 25 Me. 39, 43; Chicago, etc., R. 
Co. v. Spilker, 134 Ind. 380, 391, 392; Cleveland, ete., 
R. Co. v. Newell, 104 Ind. 264; Kansas ‘City, ete., R. 
Co. v. Stoner, 51 Fed. Rep. 649, 2 C. C. A. 437, 61 Fed. 
Rep. 573, 580, 9 C. C. A. 629; Jones v. Village of Port- 
land, 88 Mich. 598, 16 L. R. A. 487; Illinois Central R. 
Co. v. Novak, 42 Ill. 438, 440; Williams v. Gt. Northern 
R. Co., 68 Minn. 55, 61, 62; Western Union Telegraph 
Co. vy. Davis, 24 Tex. Civ. App. 427, 59 S. W. Rep. 46; 
Bothell v. Seattle, 17 Wash. 263, 264, 49 Pac. Pep. 491; 
Green v. Pacific Lumber Co., 130 Cal. 435, 440, 62 Pac. 
Rep. 747; Hagenlocher vy. Coney Island, ete., R. Co., 
99 N. Y. 136, 137, 1 N. E. Rep. 487; Bennett v. Northern 
Pac. R. Co., 2 N. Dak. 112, 127, 18 L. R. A. 465; 1 
Greenl. on Evidence (16th Ed.),sec. 162a, 1627; 2 Jones 
on Evidence, sec. 352; Gillett on Indirect and Col- 
lateral Evidence, sec. 264, et seq. 


17 Houston, ete., R. Co. v. Shafer, 24 Tex. 641, 648; 
Chamberlain v. Ossipee, 60 N. H. 212, 213; Insurance 
Co. v. Mosley, 8 Wall. 397, 405; St. Louis, ete., R. Co. 
v. Murray, 55 Ark. 248, 258, 18 S. W. Rep. 53, 16 L. R. 
A. 791, 29 Am. St. Rep. 38; Atchison, etc., R. Co. v. 
Johns, 36 Kan. 769, 782, 788; Hatch v. Fuller, 131 Mass. 
574, 576; Rogers y. Crain, 30 Tex. 284, 287, 290; Matte- 
son v. New York, ete., R. Co., 35 N. Y. 487, 491; State 
v. Walker, 77 Me. 492, 1 Atl. Rep. 357, 359; Rowland 
vy. Walker, 18 Ala. 749, 750; Biles v. Holmes, 11 Jred. 
(N. Car.) 16, 21; Railroad Co. v. Newell, 104 Ind. 264, 
269, 3 N. E. Rep. 836; Bennett v. Northern Pac. R. Co., 
2 N. Dak. 112, 127, 13 L. R. A. 465; Broyles v. Prisock, 
97 Ga, 643, 646, 25 S. E. Rep. 389. 





In Michigan,'* Connecticut,!® and per- 
haps some other jurisdictions, it was 
held that where such exclamations are made 
in the presence of a physician who is called in: 
by the declarant, not to give medical treat- 
ment, but to make up medical testimony in an 
action relating thereto, then pending or con- 
templated, they are rendered wholly inadmissi- 
ble. The rule, however, has been modified by 
the later cases and the present. rule seems to be, 
in such states, that only so far as such ex- 
pressions can be voluntarily made or simu- 
lated, are they incompetent.?° But it may 
be questioned whether such a modification 
does not exclude all exclamations and in- 
clude only external, visible indications for 
exclamations of the most extraordinary char- 
acter may be simulated. 

In many of the more recent cases it has 
been strenuously urged that such exclamations 
are inadmissible when made subsequently to 
the bringing of a suit, or at a time when the 
bringing of a suit is contemplated. Recur- 
ring to the reason of the rule upon which such 
evidence is received, it is plain that this cir- 
cumstanee, always, however, asuspicious one, 
should go only to the credibility, and not to 
the competency, of such evidence.?!_ The 
value of the rule admitting such evidence is 
not thwarted by the qualification that the de- 
fendant in an action for personal injuries shall 
have been present at the time such exclama- 
tions were made.?? Such a qualification 
would make the rule almost nugatory, and is 


18 Grand Rapids, etc., R. Co. v. Huntley, 38 Mich. 
587, 545; Heddle v. City, ete., Co., 720 N. W. Rep. 
1096; (Laughlin v. Street R. Co. of Grand Rapids, 
80 Mich. 154, 155, seems to hold that such evidence 
is inadmissible after suit has been brought, in all 
eases; but the facts in the case bring it within the 
operation of the rule laid down in Grand Bapids, etc., 
R. Co. v. Huntley, supra.) Jones v. Portland, 88 Mich. 
598, 604. See Strudgeon v. Sand Beach, 107 Mich. 496, 
459, 500; McKormick y. City of West Bay City, 110 
Mich. 265, 271; and cases cited. 

19 Darrigan v. New York, etc., R. Co., 52 Conn. 2865, 
309. 

20 See McKormick y. City of West Bay City, supra; 
Strudgeon vy. Sand Beach, supra. 

21 Hatch v. Fuller, 131 Mass. 574, 576; Barber vy. 
Merriam, 11 Allen, 322, 326; Matteson v. New York 
Central R. Co., 35 N. Y. 487, 491, and cases cited; 
Townsend y. City of Des Moines, 42 Iowa, 657; 
Strudgeon v. Sand Beach, 107 Mich. 496, 499,500; 
Atchison, ete., R. Co. v. Johns, 36 Kan. 769; Broyles 
v. Prisock, 97 Ga. 643, 646, 25, S. E. Rep. 389. But see, 
Matt v. Detroit, ete., R. Co. (Mich.), 79 N. W. Rep. 3. 

22 Hyatt v. Adams, 16 Mich. 180, 200. 
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recognized by no court of last resort in the 
United States. 

While evidence of such exclamations is not 
hearsay, evidence of a subsequent state- 
ment that such exclamations were made 
purely so, and within the rule excluding 
such evidence. Such exclamations are in- 
competent when they do not refer to present, 
existing pain.?* Wherever evidence of this 
nature was admissible at the common law, the 
rule is held not to be affected by the code 
which makes a party competent to testify in 
his own behalf. As was said by the New York 
Court of Appeals, in the case of Hagenlocher 
v. The Coney Island, ete., R. Co. :?4 ‘*While 
the necessity for the reception of such evi- 
dence is not so great since parties have been 
permitted to be witnesses in their own behalf, 
as it was before, yet, the rule allowing such 
evidence has not been abrogated, and it must 
still have operation. * * * Although the 
injured person is a witness and testifies at the 
trial, the exclamations of pain made by such 
person may be proved and used to’corroborate 
other evidence, and to give a more particular 
or vivid description of his or her condition. 
If evidence of the exclamations which are the 
natural concomitants aud signs of pain and suf- 
fering were excluded, in many cases a party 
testifying in his own behalf, would be de- 
prived of that corroboration of his evidence to 
which he is justly entitled.’’ 

It is conspicuously exemplified by the rules 
of evidence that the common law preferred 
judicial inaction upon questions of fact, rather 
than the glaring probability of inflicting orig- 
inal wrong. Greater significance was given 
to the fact of self-interest as an element 
detracting from truthfulness, than is now the 
recognized policy of the law. Formerly,where 
evidence was inadmissible because of the inter- 
est of a witness in the subject-matter of the con- 
troversy, now, such evidence is not, for that 
reason, alone, inadmissible, but is given to the 
investigating tribunal to attach to it what value 


23 Atchison, ete., R. Co. v. Johns, 36 Kan. 769, 781; 
Grand Rapids, ete., R. Co. v. Huntley, 38 Mich. 537, 
543,544; Bacon v. Charlton, 7 Cush. 581, 586; Chapin 
v. Marlborough, 9 Gray, 244, 245; 1 Greenl. on Ev. (16th 
Ed.), secs. 162a, 162f; 2 Jones on Ev., sec. 352. 

2499 N. Y. 186,138. See, also: Roche vy. Brooklyn, 
ete., R. Co., 105 N. Y. 294, 297; Kennedy v. Rochester, 
ete., R. Co., 180 N. Y. 654, 656; Davidson v. Cornell, 132 
N. Y. 228, 237; Olp v. Gardner, 48 Hun, 169; Lewke v. 
Dry Dock, ete., R. Co. 46 Hun, 283. See Northern Pac. 
R. Co. vy. Uhlin, 158 U. S. 271, 274, 275. 





it may deserve. To allow evidence of one’s 
merely voluntary statements of present physi- 
cal condition, his symptoms and general physi- 
cal feelings to be received, militated not only 
against the familiar rule excluding hearsay, 
but also against the rule excluding self-serv- 
ing declarations and the disqualification to 
testify in one’s own behalf. The necessity of 
the case at that time made a violation of one 
tule absolutely necessary so long as the other 
was given effect. But, in most, if not in all of 
the states in the American Union, compara- 
tively recent statutory enactments have abol- 
ished the common-law rule of disqualification 
on account of self-interest. The original rea- 
son for the incompetency of such evidence has, 
therefore, ceased; and, logically, the reason 
for the rule having ceased, the rule also ceases. 
Cessante ratione legis, cessat et ispa lex.?® 
Giving partial effect only to this reasoning, it 
has been held that evidence of merely volun- 
tary statements is inadmissible, except when 
they are made to a medical attendant consulted 
for purposes of treatment, upon the theory 
that, under such circumstances, there is a 
controlling inducement for the patient to speak 
truly of his pains and suffering.2® Where, 


% Whelpdale’s Case, 5 Coke, 119; Goody v. Dun- 
combe, 1 Exch. 430; Prichard v. Powell, 10 Q. B. 589; 
Co. Litt. 705; Trayner’s Legal Maxims, p. 76; 
Wharton’s Legal Maxims (2d Ed.), p. 33; Brooms’ 
Legal Maxims (8th Ed.), *p. 160. 

26 Bradley, J., in Davidson v. Cornell, 182 N. Y. 228, 
at page 237, said: ‘But since the code permits parties 
to make their statements uuder oath as witnesses, 
that necessity in this state has ceased to exist and as a 
rule declarations made to persons other than the 
medical attendant of the party, are not admissible 
as evidence. ’’Roche v. Brooklyn City & Newton R. Co., 
105 N. Y. 294, 296-299; Reed v. New York Cent. R. 
Co., 45 N. Y. 574, 578-580; Delaware, etc., R. Co. v. 
Roalefs, 70 Fed. Rep. 21, 22. (In Northern Pac. R. 
Co. v. Uhlin, 158, U. S. 271, this reasoning was urged 
by the appellant (p. 274), but the court adhered to the 
earlier rule saying (p. 275), per Mr. Justice Shiras, 
that “the declarations of a party, to whomsoever 
made, are competent evidence, when confined strictly 
to such complaints, expressions and exclamations as 
furnish evidence of a present existing pain or malady 
***.) In Board v. Leggett, 115 Ind. 544, 547, the 
Indiana court refused to accept the New York rule 
holding that as such evidence was admissible at com- 
mon law, and the statute being in derogation thereof, 
it must, in clear, unmistakable terms, abrogate the old 
rule and that merely removing the disqualification of 
a party to testify as a witness was not sufficiently 
clear for that purpose. Barber v. Merriam, 11 Allen 
322, 325; Fay v. Harlan, 128 Mass. 244, 248; Fleming v. 
Springfield, 154 Mass. 520, 522; Commonwealth v. 
Leach, 156 Mass. 99, 101; Georgia follows the New 
York rule: Atlanta St. R. Co. v. Walker, 93 Ga, 457 
467. See Tyler, ete., R. Co. v. Wheeler, 41 8S. W. 
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however, such statements are held to be a part 
of the res geste, it is not illogical to receive 
evidence of them, whether made to a physician 
or layman, and whether a party is disqualified 
to testify in his own behalf would, upon prin- 
ciple, be immaterial. The general rule, in the 
United States, both at common law and under 
the statutes above mentioned, may be stated, 
that, where it is necessary to determine the 
physical condition of one at a given time, his 
symptoms, complaints and statements of condi- 
tion made during the existence of such illness, 
and at the time to which they refer, are com- 
petent evidence, to whomsoever made. And 
this is true in those jurisdictions which hold 
such matters to be parts of the res geste, or 
in which they are receivable upon the 
ground of necessity, or both.?’ The 


Rep. (Tex.) 517, 518, reversed in Wheeler v. Tyler, 
ete., R. Co., 438 8. W. Rep 876, but the court does not 
pass upon this question in this opinion. See St. Louis, 
ete., R. Co. v. Martin, 68S. W. Rep. (Tex.) 1089. 

27 Aveson v. Kinnaird, 6 East, 188; Yeatman vy. 
Hart,6 Humph. (Tenn) 375, 378; Lewis v. Moses, 6 
6 Cold. 193, 195; Northern Pacifie R. Co. v. Urlin, 158 
U.S. 271,275; DePew v. Robinson, 95 Ind, 109, 113. 
“The statement of a sick person as to the nature and 
symptoms of the affliction under which he is laboring 
is always original evidence.” Cleveland, etc., R. Co. v. 
Newell, 104 Ind. 264, 271 et seq; Louisville, etc., R. Co. 
v. Wood, 113 Ind. 544,559; Chicago, ete., R. Co. v. Spil- 
ker, 134 Ind. 380, 391, 392; Asbury, ete., Co. v. Warren, 
66 Me. 523, 528, 529; How v. Plaintield,41 N. H. 185, 137; 
Insurance Co. v. Mosley, 8 Wall. 397, 19 Law Ed, 437: 
Rowland v. Walker, 18 Ala. 249; Eckles v. Bates, 26 
Ala. 655; Store v. Watson, 37 Ala. 279; Kearney v. 
Farrell, 28 Conn. 317; Tilman v. Stringer, 26 Ga. 171; 
Atchison, ete., R. Co. v. Johns, 36 Kan. 769: Omaha 
St. R. Co. v. Emminger, 57 Neb. 240. 15 Amer. 
& Eng. R. Cas. N. 8. 113; Elliott v. Van Buren, 
33 Mich. 49; Marr vy. Hill, 10 Mo. 320; Wad- 
low v. Perryman, 27 Mo. 278; Roulhae v. White, 
9 Ired. (N. Car.) 63; Biles v. Holmes, 11 Jred. (N. 
Car.) 16; Bell v. Morissett, 51 N. Car. 178; Welch v. 
Brooks, 10 Rich, Law (S. Car.) 123; Jones v. White, 11 
Humph. 268; Nored v. Adams, 2 Head. 449; Interna- 
tional, ete., R. Co., v. Kuehn, 2 Tex. Civ. App. 210; 
Stiles v. Danville, 42 Vt. 282; MeKeigue v. City of 
Janesville, 68 Wis. 50; Kennard y. Burton, 25 Me. 39; 
Taylor v Grand Trunk, ete., R. Co., 48 N. H. 304; 
Globe, ete., Co. v. Gerisch, 61 Ill App. 140; Earl v. 
Tupper, 45 Vt. 275; Kansas City, ete., R. Co. v. 
Stoner, 51 Fed. Rep. 649, 2 C.C. A.487; Brown y. 
Town of Mt. Holly, 69 Vt. 364, 366; Illinois, ete., 
R. Co. vy. Sutton, 42 Ill. 488, 440; Williams v. Gt. 
Northern, etc., R. Co., 68 Minn. 55, 61, 62; Wheeler v. 
Tyler, 91 Tex. 356, 358, 43 S. W. Rep. 876; Thomas y. 
Herrall, 18 Oreg. 546, 549, 23 Pac. Rep. 497: State v. 
Gedicke, 48 N. J. Law, 386, 88; Green y. Pacific Lum- 
ber Co., 180 Cal. 485, 440, 441; Central R. Co. v. Smith, 
76 Ga. 209, 2 Am. St. Rep. 31; City of Topeka v. High, 
6 Kan. App. 162, 164, 51 Pac. Rep. 306; City of Salem 
v. Webster, 192 Ill. 369, 371; Railway Co. vy. Murray, 
55 Ark. 248, 16 L. R. A. 787. 





rule is not, however, without qualifica- 
tions. One very generally recognized is, 
that evidence of such declarations made 
toa physician in the course of an examination 
for the sole purpose of procuring evidence in 
favor of the declarant to be used in a trial of 
the cause relating thereto, are incompetent. ?® 
As was said by the Court of Errors and Ap- 
peals of New Jersey?®: ‘‘But when such 
declarations are made, not for the purpose of 
treatment, but for the purpose of leading the 
physician or surgeon to form an opinion to 
which he may testify as a witness for the de- 
clarant, not only is the reason for credibility 
absent, but instead, self-interest becomes a 
motive for distortion, exaggeration and false- 
hood. Hence, it is the better opinion that 
declarations made under such circumstances 
are not competent evidence on behalf of the 
declarant. But where the examination is 
taken at the instance and request of the op- 
posite party to obtain evidence to be used 
against the declarant, then his statements of 
this nature are competent, and admissible 
against the opposite party, and in behalf of 
the declarant.’’ 

If the rule admitting such evidence is 
founded upon necessity, the necessity of the 
case does not demand that evidence of such 
statements referring solely to previous icdis- 
position, in no way connected with or refer- 
ring to present existing condition, should be 
received ; for, instead of the individual detail- 
ing his previous symptoms and condition to 


23 Grand Rapids, etc., R. Co. v. Huntley, 38Mich. 
587, 542, 543; Jones v. Village of Portland, 88 Mich. 
598; Delaware, etc., R. Co. v. Roalefs, 70 Fed, Rep. 
21, 22, 23, 28 U.S. App. 569, 571; Davidson vy. Cornell, 
182 N. Y. 228, 238 (a different rule formerly prevailed 
in New York. Central! R. Co. v. Matteson,35 N. Y. 487): 
Lake Shore, ete., R. Co. v. Yokes, 12 Ohio Cir. Ct. Dee. 
499; Abbott v. Heath, 84 Wis. 314, 318, 319; Union 
Pac. Ry. Co. v. Novak, 61 Fed. Rep. 578, 580, 9 C. C. A. 
629; Illinois-Central R. Co. v. Sutton, 42 III, 438, 440; 
Williams v. Gt. Northern Ry. Co., 68 Minn. 55, 61, 62, 
37 L. R. A. 199; Block v. Milwaukee St. Ry. Co., 89 
Wis. 371, 374, 27 L. R. A. 365; Commonwealth v. 
Leach, 156 Mass. 99, 101. See Contra: Kent v. Town 
of Lincoln, 32 Vt. 591, 593; Thomas y. Herrall, 18 
Oreg. 546, 549, 550. But if the defendant has the 
plaintiff examined by a physician solely to obtain evi- 
dence for use at the trial in behalf of the defendant, 
the plaintiff is entitled to have evidence of his dec- 
larations received. Quaiffee et ux v. Chicago & North- 
western R. Co.,4 Wis. 513, 524, 526. To the sam 
effect, Consolidated Traction Co. v. Lamberton, 6 
N. J. Law (81 Vroom) 452, 454. 

28 Consolidated Traction Company v. Lamberton, 60 
N. J. Law (31 Vroom), 452, 454. 
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another out of court, he can equally well de- 
tail them to the court or jury upon the trial, 
under circumstances no less corroborating, 
and under the sanction of an oath. Should 
the rule rest upon the ground that such state- 
ments are competent as parts of the res geste, 
then, plainly, unless they are confined to facts 
then existing, they cannot be competent evi- 
dence underthe res gestue rule; for, as we 
have seen, the res gestae rule requires that 
such evidence be inseparably connected with 
the main fact of which it is deemed a part. 
Such evidence can be nothing more than mere 
hearsay, and should be, and is, subject to the 
rule excluding such evidence. It follows, 
therefore, that a mere narration of past pain, 
suffering, or symptoms should be excluded, 
under any circumstances when offered for the 
purpose of establishing the fact of past pain, 
ete., and this is the prevailing, if not the 
universal, rule in both this country and Eng- 
land.*° There are some authorities which at first 
blush, seem to look in an opposite direction. 
The rule that they really announce is that, 
where an expert, who has examined a party for 
purposes of treatment, testifies as to the result 
of his examination, it is proper to inquire into 
what the patient told the witness in the course 
of the examination concerning his past condi- 
tion, for the purpose only of acquainting the 
jury with all the facts upon which such expert 
bases his opinion, to determine its correctness 
and the weight that should be given it.*? 


50 Aveson v. Kinnaird, 6 East, 188; Rex v. Johnson, 
2 Carr. & Kir. 354; Gardiner Peerage Case, 79: Boston, 
ete., R. Co. v. O’Reilley, 158 U. S. 334, 30 Law Ed. 
1006, 15 Sup. Ct, Rep. 830; Rowland y. Philadelphia, 
ete., R. Co., 63 Conn, 415, 28 Atl. Rep. 102; Winnebago 
Co. vy. City of Rockford, 61 Ill. App. 656; Atchison, etc., 
R. Co. y. Frazier, 27 Kan. 463; Allen y. Vancleve, 15 
B. Mon. (Ky.) 236, 61 Am. Dee. 184; Kansas City. ete., 
R. Co. Stoner, 51 Fed. Rep. 649, 657, 10 U. S. App. 209, 
217; Thomas vy. Harrell, 18 Oreg. 546,550; Bride Zv. 
Oshkosh, 71 Wis 363; Will v. Mendon, 108 Mich. 251; 
Williams v. Gt. Northern R. Co., 68 Minn. 55, 61, 62, 
37 L. R. A. 199. 

31 Ashbury vy. Warren, 66 Me. 523, 529: Barker v. 
Coleman, 35 Ala. 221; Railroad Co. v. Newell, 104 Ind. 
265, 3 N. E. Rep. 836;' Railway Co. v. Snyder, 117 Ind. 
435, 20 N.QE. Rep. 284; Quaiffee v. Railroad Co., 48 
Wis, 513, 4 N. W. Rep. 658; Johnson v. Railroad Co., 
47 Minn. 430,50 N. W. Rep. 473; St. Louis, ete., R. 
Co. vy. Freedman, 18 Tex. Civ. App. 5538; Union 
Pac. Ry. Co. v. Novak, 61 Fed. Rep. 573, 
582; Barber v. Merriam, 11 Allen, 322, 324; 
Missouri, ete., R. Co. v. Rose, 19 Tex. Civ. 
App. 470, 474; 49 S. W. Rep. 133; Equitable, 
ete., Assn. v. MeCluskey, 1 Colo. Ct. of Appeals, 473, 
476, 29 Pac. Rep. 383; Pullman Palace Car Co. v. 
Smith, 79 Tex. 468, 3 L. R. A. 215; Johnson y. North- 





Such statements are not evidence of past con- 
dition so detailed by the patient, and for any 
purpose other than above mentioned, are 
wholly incompetent. That such evidence 
does permit a party to bring before the curt 
or jury his own statements concerning past 
condition, does not affect its competency, if 
not otherwise improper. 

As in the case of voluntary manifestations, 
it is generally held that the competency of 
voluntary statements indicating present suf- 
fering, is not dependent upon the time when 
the same were made with reference to the 
bringing of an action for damages, or other 
relief, arising out of the wrongful infliction of 
the injury. ‘‘If the statements were indica- 
tions of present pain and suffering of such:a 
character that, if made before suit was 
brought, they would be admissible, then the 
mere fact that the suit was pending would 
not render them inadmissible.*? While this is 
the rule of most jurisdictions, it is not univer- 
sally recognized and we find a number of 
courts holding that such a circumstance 
goes, not to the weight, but to the com- 
petency, of such evidence.**® It certainly 
is a very suspicious circumstance that one 
has pending, or intends to institute an 
action at the time such statements are 
made, to be used therein, and such evi- 
dence cannot be too carefully scrutinized. 
Indeed, it is not without reason that evi- 
dence of this character is held to be in- 
competent. At best, it must be vaguely ex- 
planatory of present condition, and is sus- 
ceptible to use in furtherance of selfish 
ends, and that, too, when circumstances 
usually can shed but little light upon the case. 
This rule does not deny one the privilege of 
presenting his case, but only deprives him of 
whatever advantage he may derive from cor- 


ern Pac. R. Co., 47 Minn. 430, 431. But see Williams 
v. Gt. Northern R. Co., 68 Minn. 55, 60 e¢ seq, 37 L. R. 
A. 199. 

82 Shiras, District Judge, in Kansas City, ete., R, 
Co. vy. Stoner, 51 Fed. Rep. 660, 2 C. C. A. 487; 
Union Pac. Ry. Co. v. Novak, 61 Fed. Rep. 573, 580, 
9 C. C. A. 629; Bagely v. Mason, 69 Vt. 175. 178, 37 Atl. 
Rep. 287; Kent v. Lincoln, 32 Vt. 591; Barber 
v. Merriman, 11 Allen, 322, 324; Hatch vy. Fuller, 
131 Mass. 574; Matteson v. New York Cent. R. Co., 
35 N. Y. 487, 491; Townsend vy. City of Des Moines, 
42 Iowa, 657, 658. 

% Jones v. Village of Portland, 88 Mich. 598, 16 
L. R. A. 487; West Chicago St. R. Co. v. Carr, 170 Ti. 
478, 482; West Chicago, etc., R. Co. v. Kennelley, 170 
Til. 508, 512. 
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roboration coming wholly from himself and 
depending upon his credibility wholly. The 
weakness of such evidence is readily seen. 

The law does not permit a declarant to 
make evidence for himself by a statement of 
the cause of his injury. Necessity does not 
demand it, and no rule of the law of evidence 
permits it. It is universally held that such 
evidence is wholly incompetent, regardless of 
the circumstances under which, or the person 
to whom, statements thereof are made. Of 
course, we exclude those instances in which 
the statement of the cause of injury is made 
so near the time of the injury as to be admis- 
sible as part of the res geste. 

Upon the whole, it may be proper to remark 
that the tendency of the courts is to permit 
evidence of the classes above mentioned to be 
received and considered by the jury in the light 
of all the surrounding circumstances in the 
ease, rather than to anticipate its weakness 
and infirmity, whether intrinsically, or from 
other causes, and wholly to exclude it from 
the consideration of the jury. The complexity 
of affairs, and the present liberal. range 
allowed in the discussion by counsel, of the 
evidence in a cause are, perhaps, a sufficient 
justification of this unmistakable tendency. 

G LenpA BurKE SLAYMAKER. 

Indianapolis, Ind. 


‘4 Chapin y. Inhabitant sof Marlborough, 9 Gray, 
244; 69 Am. Dec. 281; Downs vy. New York, etce., 
R. Co.,47 N. Y. 83; Dundas vy. City of Lansing, 75 
Mich. 499, 42 N. W. Rep. 1011; 13 Am. St. 
Rep. 457, 5. L. R. A. 148; Ohio, ete., R. Co. v, 
Hammersley, 28 Ind. 371: Fitzgerald v. Town of 
Weston, 52 Wis. 354, 9 N. W. Rep. 13: Steinhofee 
vy. Minneapolis, ete., R. Co., 92 Wis. 123, 65 N. W- 
Rep. 852; Poole v. East Tennessee, etc., R. Co., 92 Ga, 
337, 17 S. E. Rep. 267. (It makes no difference 
that such statements are made toa physician: Citi- 
zens’ St. R. Co. vy. Stoddard, 10 Ind. App. 278, 37 
N. E. Rep. 723.) Roosa v. Burton Loan Co., 132 Mass. 
439; Illinois Central R. Co. v. Sutton, 42 III. 438; 
Denton v. The State, 1 Swan, 279; Atchison, etc., R. 
Co. v. Johns, 36 Kan. 769; Thomas v. Herrall, 18 Oreg, 
546, 556; Gray v. McLaughlin, 26 Iowa, 279, 280; John- 
son v. Northern Pac. R. Co., 47 Minn. 430, 432. 


COMPULSORY PHYSICAL EXAMINATION OF 
DEFENDANT. 
STATE v. HEIGHT. 











Supreme Court of lowa, October, 23, 1902. 

A compulsory physical examination of a person 
accused of rape, for the purpose of ascertaining if he 
is affected with a venereal disease alleged to have 
been communicated to prosecutrix, is in violation of 
Const. art. 1, § 9, providing that “‘no person shall be 
deprived of life, liberty or property without due pro- 





eess of law,” and all evidence with reference to in- 
formation secured .by such examination is inadmis- 
sible. 


McCrain, J.: 1. The crime 1s charged to have 
been committed by having sexual intercourse 
with a female under the age of consent. The 
evidence tends to show that the prosecutrix, a 
child 10 years of age, did not make complaint of 
the alleged outrage until about 11 days after its 
commission, and then, on examination by physi- 
cians, was found to be affected with venereal 
disease. The prosecuting attorney claimed in his 
opening statement that he would be able to show 
that the defendant at the time of the alleged inter- 
course was afflicted with the same disease, which 
he might have communicated to prosecutrix at 
that time, and thereby produced in her the 
diseased condition which was found on such ex- 
amination; and for the purpose of establishing 
this fact he called as witnesses certain physicians 
who had made an examination of defendant’s 
private parts while he was confined in jail under 
arrest for the crime charged, and found that he 
then had, or had recently had, the disease in 
question. It is contended for appe)lant that this 
physicial examination of him was made without 
his consent and against his protest, and, proper 
objections having been made tothe intro- 
duction of the evidence, it is now argued, first, 
that the testimony of these physicians is with 
reference to 4 privileged communication. But it 
is enough to s#¥ in answer to this contention that 
the physicians were not called by defendant, and 
that no communications were- made to them by 
the defendant in that capacity; nor did the de- 
fendant, even if he submitted to the examination, 
do so with the idea that the physicians making it 
were acting as his physicians. The objection to 
the testimony that it disclosed a privileged com- 
munication was not well taken. People v. Glover, 
71 Mich. 303, 38 N. W. Rep. 874. In any event, 
the privilege is not available to defeat the punish- 
ment of crime. State v. Grimmell (Iowa), 88 N. 
W. Rep. 342. 

But while the condition of defendant’s privates 
was not, on the one hand, a confession or an ad- 
mission, nor, on the other, an independent cir- 
cumstance discovered by means of a confession or 
admission, it is nevertheless necessary to inquire 
further as to the admissibility of the evidence 
thereof, in view of the fact that it appears with- 
out reasonable doubt from the evidence that de- 
fendant was compelled to submit to such examina- 
tion, and was therefore compelled to furnish 
evidence against himself. The examination by 
physicians was made under the direction of the 
prosecuting attorney, and was at first resisted by 
defendant, who finally consented thereto, if at all, 
only after he had been told by one of the officers 
who made the arrest, and who was present, act- 
ing under the direction of the county attorney, 
and in his presence, that the state had the right 
to require such an examination to be made, and 
that the defendant must submit to it. The show- 
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ing is amply sufficient to indicate legal duress, 
and we must therefore inquire whether the evi- 
dence against defendant secured by such duress, 
and which could not have been secured other- 
wise, was admissible over defendant’s objection. 

In many of the states are found constitutional 
provisions similar to those of the fifth amendment 
to the federal constitution, which, of course, has 
no application to proceedings in state courts 
(Spies v. Dlinois, 123 U. 8. 131, 8 Sup. Ct. Rep. 
21, 31 L. Ed. 80; Presser v. Illinois, 116 U. S. 252, 
6 Sup. Ct. Rep. 580, 29 L. Ed. 615; Twitchell v. 
Com. 7 Wall, 321, 19 L. Ed. 223), to the effect 
that the defendant in a criminal prosecution shall 
not be compelled to be a witness against himself; 
and it is argued by counsel for the prosecution 
that, even if such provision would render the 
evidence in question incompetent in such states, 
the absence of a like provision from our constitu- 
tion renders such an objection unavailing in our 
courts, for Code, § 5484, which seems to contain 
the only statutory language on the subject, sim- 
ply provides that ‘‘defendants in all criminal pro- 
ceedings shall be competent witnesses in their 
own behalf but cannot be called as witnesses by 
the state.”’ Perhaps this language is not broad 
enough to cover the general ground of the usual 
constitutional guaranty, but we cannot concede 
that there is in the constitution of our state no 
guaranty against inquisitorial proceedings for the 
purpose of compelling a defendant to disclose 
eriminating evidence. Our constitution does ex- 
plicitly provide (article 1, § 9) that ‘no person 
shall be deprived of life, liberty or property with- 
out due process of law,’’ and the term ‘due pro- 
cess of law”’ has received by this court, as well as 
by all th: courts of this this country, a very broad 
and liberal interpretaticn. In Foule v. Mann, 53 
Iowa, 42,3 N. W. Rep. 814, it is said (quoting 
from Westervelt v. Gregg, 12 N. Y. 209, 62 Am. 
Dec. 160) that it ‘‘undoubtedly means in the due 
course of legal proceedings, according to those 
rules and forms which have been established 
for the protection of rights,”* and (quoting from 
Bank vy. Okely, 4 Wheat. 235, 4 L. Ed. 559) that 
it was intended thereby ‘‘to secure the individual 
from the arbitrary exercise of the powers of 
government unrestrained by the established prin- 
ciples of private rights and distributive justice.” 
In trustees of Griswold College v. City of Daven- 
port, 65 Iowa, 633, 22 N. W. Rep. 904, we said: 
‘The rule in respect to due process of law, stated 
in a general way, issaid to be this: That every- 
one is entitled to the protection of ‘those funda- 
mental principles of liberty and justice which 
lie at the basis of all our civil and political insti- 
tutions.’ ” 

But further citation of authorities is not nec 
essary to establish the general proposition that 
fundamental principles of judicial procedure, 
whether in civil or criminal cases, as they existed 
and were recognized in the courts of England 
and the American colonies prior to the adoption 
of the federal and state constitutions, are intended 





to be preserved by this guaranty of due process of 
law, and that, while forms may be changed, 
essential guaranties cannot be taken away, even 
by attempted legislative enactment. For in- 
stance, the rule of evidence that involuntary con- 
fessions cannot be shown as against the defendant 
in a criminal prosecution is not only not expressly 
recognized anywhere in our constitution, but it is 
not even embodied in the statutory provisions 
with reference to evidence; and yet can any one 
suppose that an act of the legislature abrogating 
this rule, and allowing confessions of a defendant, 
extorted by promises or threats, to be shown in a 
criminal proceeding, would be upheld? A com- 
plete answer to any such legislation would be that 
it deprived the accused of one of the protections 
afforded him from time immemorial by rules of 
evidence so fully recognized and so fundamental 
with reference to criminal procedure that it must 
be contrary to due process of law in criminal 
cases. In the federal courts, and in the courts of 
those states whose constitutions contain guaran- 
ties against compelling one accused of crime to 
be a witness against himself, it is well settled that 
in neither criminal nor civil cases can a witness 
be required to give self-criminating evidence. 
Emery’s Case, 107 Mass. 172, 9 Am. Rep. 22; 
Counselman vy. Hitchcock, 142 U. S. 547, 12 Sup. 
Ct. Rep. 195, 35 L. Ed. 1110; State v. Simmons 
Hardware €o., 109 Mo. 118, 18S. W. Rep. 1125, 15 
L. R. A. 676. It is true that in most of the cases in 
which the maxim, ** Nemo tenetur seipsum accusare,”’ 
has been considered with reference to its effect as 
applied to statutory provisions tending to deprive 
the witness of the benefit thereof, tie constitu- 
tional provisions against compelling the defendant 
in a criminal proceeding to testify against himself 
have been referred to; but, in determining 
whether such an express constitutional guaranty 
is essential to the preservation of the ip eas 
a fundamental rule of criminal procedure, it is 
pertinent to suggest first that, no matter how re- 
stricted the constitutional guaranty, it has been 
given the same broad and liberal interpretation. 
Thus it is held that although the language of the 
constitutional provision may simply be that no 
person shall be required to testify against himself 
in a criminal case, yet this guaranty amounts to 
a prohibition against requiring a witness in a 
civil case to disclose facts tending to show him 
guilty of a crime. State v. Simmons Hardware 
Co., 109 Mo. 118, 18 8. W. Rep. 1124, 15 L. R. 676. 
Such guaranty is applicable to a witness before 
any tribunal and in any proceeding. State v. 
Young, 119 Mo. 495, 25 S. W. Rep. 1038. And 
statutes which require witnesses in certain penal 
actions to testify, regardless of whether their evi- 
dence will tend to criminate them, guarantying 
them at the same time against their testimony 
being used to convict for a crime thus disclosed, 
are unconstitutional, notwithstanding the guar- 
anty. See Counselman vy. Hitchcock, 142 U. 8. 
547, 565, 12 Sup. Ct. Rep. 195, 35 L. Ed. 1110, and 
many cases there cited and reviewed. 
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The rule against requiring a witness to give 
self-criminating evidence in any judicial proceed- 
ing is much older than our constitution. It is 
one of the fundamentals of the common law. The 
rule itself and the reasons for it are thus stated by 
an eminent authority: ‘*Upon a principle of hu- 
manity, as well as of policy, every witness is pro- 
tected from answering questions by doing which 
he would criminate himself, — of policy, because 
it would place the witness under the strongest 
temptation to commit the crime of perjury; and 
of humanity, because it would be to extort a con- 
fession of the truth by a kind of duress, every 
species of which the law abhors. It is pleasing 
to contrast the humanity and delicacy of the law 
of England in this respect with the cruel provi- 
sions of the Roman law, which allowed criminals, 
and even witnesses in some instances, to be put 
to the torture for the purpose of extorting a con- 
fession.”’ 1 Starkie, Ev. 41. And see 1 Rose. Cr. 
Ev. 150; Broom, Leg. Max. 968. In People v. 
Forbes, 143 N. Y. 219, 227, 38 N. E. Rep. 303, 305, 
this language is used: ‘These constitutional and 
statutory provisions (referring to the constitution 
and statutes of New York on this subject) have 
long been regarded as safeguards of civil liberty 
quite as great and important as the privileges of 
the writ of habeas corpus, or any of the other fun- 
damental guaranties for the protection of personal 
rights. When a proper case arises, they should 
be applied in a broad and liberal spirit, in order 
to secure to the citizen that immunity from every 
species of self-accusation implied in the brief and 
comprehensive language in which they are ex- 
pressed. The security which they afford to all 
citizens against the zeal of the public prosecutor 
and public clamor for the punishment of crime 
should not be impaired by any narrow or techni- 
cal views.’’ The origin of the doctrine embodied 
in the maxim, ‘‘Nemo tenetur scipsum accusare,”’ 
seems to be obscure. Perhaps it originated in a 
protest against the inquisitorial procedure of the 
ecclesiastical courts, and was introduced by stat- 
ute. See article by Prof. Wigmore in 5 Harvard 
Law Review, 71. But at any rate it becamea 
general principle of the common-law system of 
jurisprudence before the settlement of this coun- 
try, and was regarded as a guaranty against in- 
quisitorial proceedings. In Brown v. Walker, 161 
U.S. 591, 596, 16 Sup. Ct. Rep. 644, 646, 40 L. Ed. 
819, this language is used with reference to it: 
“The maxim, ‘Nemo ténetur seipsum accusare,’ 
had its origin in a protest against the inquisitorial 
and manifestly unjust methods of interrogating 
accused persons, which has long obtained in the 
continental system and until the expulsion of the 
Stuarts from the British throne, in 1688, and the 
erection of additional barriers for the protection 
of the people against the exercise of. arbitrary 
power, was not uncommon even in England. 
While the admissions or confessions of the pris- 
oner, when voluntarily or freely made, have al- 
ways ranked high in the scale of incriminating 
evidence, if an accused person be asked to explain 





his apparent connection with a crime under in- 
vestigation, the ease with which the questions 
put to him may assume an inquisitorial character, 
the temptation to press the witness unduly, to 
browbeat him if he be timid or reluctant, to push 
him into a corner, and to entrap him into fatal 
contradictions, which is so painfully evident in 
many of the earlier state trials, notably in those 
of Sir Nicholas Throckmorton and Udal, the 
Puritan minister, made the system so odious as to 
give rise to a demand for its total abolition. The 
change in the English criminal procedure in that 
particular seems to be founded upon no statute 
and no judicial opinion, but upon a general and 
silent acquiescence of the courts in a popular 
demand. But however adopted, it has become 
firmly embedded in English as well as in Ameri- 
can jurisprudence. So deeply did the iniquities 
of the ancient system impress themselves upon 
the minds of the American colonists, that the 
states, with one accord, made a denial of the right 
to question an accused person a part of their fun- 
damental law, so that a maxim which in England 
was a mere rule of evidence became clothed in 
this country with the impregnability of a consti- 
tutional enactment.’’ And in Bram v. United 
States, 168 U. S. 5383, 545,18 Sup. Ct. Rep. 183, 
187, 42 L. Ed. 568, after quoting this |: nzuage, 
the court continues: ‘There can be no doubt that 
long prior to our independence the doctrine that 
one accused of crime could not be compelled to 
testify against himself had reached its full devel- 
opment in the common law, was there considered 
as resting on the law of nature, and was em- 
bedded in that system as one of its great and dis- 
tinguishing attributes.’”’ And in Counselman v. 
Hitchcock, 142 U. 8. 547, 563, 12 Sup. Ct. Rep. 
195, 198, 35 L. Ed. 1110, the court says: ‘It is an 
ancient principle of the law of evidence that a 
witness shall not be compelled in any proceeding 
to make disclosures or to give testimony which 
will tend to eriminate him, or subject him to 
fines, penalties, or forfeitures.”’ 

Notwithstanding the fact already suggested 
that the cases heretofore cited refer to a form of 
constitutional provision not found in our own bill 
of rights, we are convinced that the principle it- 
self is too fundamental to have been purposely 
omitted from the charter of liberties of the people 
of Iowa, and that, had there been no such specifie 
provision anywhere, the same result would have 
been reached under the general guaranty of due 
process of law. If such a guaranty is not thus to 
be implied, then we have in this state the anoma- 
lous situation that by legislative provision the 
inquisitorial proceedings, so generally referred to 
as reprehensible, and the absence of which is so 
constantly mentioned as one of the excellencies of 
the common law, might be introduced. There 
would be nothing unconstitutional, under such a 
construction, ina statute which should restore 
torture by the thumbscrew or the boot as a legiti- 
mate means of securing evidence in a criminal 
prosecution. A constitutional guaranty against 
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self-criminating evidence does not make it un- 
lawful to require defendant to uncover his face or 
hands, or take his feet from under a chair, in the 
courtroom, for purposes of identification. State 
v. Prudhomme, 25 La. Ann. 523; Johnson v. 
Com., 115 Pa. 369, 395, 9 Atl. Rep. 78; State v. 
Garrett, 71 N. Car. 85, 17 Am. Rep. 1; Myers.v. 
State, 97 Ga. 76, 99, 2568. E. Rep. 252. Some 
courts have gone to the extent of receiving evi- 
dence obtained by compelling defendant to ‘‘make 
tracks.’’ State v. Graham, 75 N. Car. 256; Walker 
v. State, 7 Tex. App. 265, 32 Am. Rep. 595. Other 
courts have held such evidence inadmissible. 
Stokes v. State, 5 Baxt. 619, 30 Am. Rep. 72; Day 
v. State, 63 Ga. 667: Blackwell v. Same, 67 Ga. 76, 
44 Am. Rep. 717; People v. Mead, 50 Mich. 228, 
15 N. W. Rep. 95. And see Jordan v. State, 32 
Miss. 382. This court has gone no further than 
to sustain the right to require defendant to stand 
up in court for the purpose of identification. 
State v. Reasby, 100 Iowa, 231, 69 N. W. Rep. 451. 
The only case sustaining the right to require dis- 
closure of those parts of the person not usually 
exposed is that of State v. Ah Chuey, 14 Nev. 79, 
33 Am. Rep. 530, where it was held not improper 
to require the exposure of the forearm to discover 
tattoo marks for identification, and even in this 
case it is said that accused should never be com- 
pelled to make any indecent or offensive exhibi- 
tion of his person for any purpose whatever. In 
People v. McCoy, 45 How. Prac. 2f6, it was held 
improper to receive evidence that a female de- 
fendant charged with the murder ofa bastard 
child had, ona forcible examination of her per- 
son without her consent, been found to have been 
recently delivered of a child. Blackwell v. State, 
67 Ga. 76, 44 Am. Rep. 717, is also in point, to the 
effect that evidence derived from compulsory ex- 
amination of the person is not admissible. The 
ease of People v. Glover, 71 Mich. 303, 38 N. W. 
Rep. 874, relied on by the state, is not in point on 
this question, as defendant consented to the ex- 
amination of his person, and voluntarily testified 
with reference to the subject. In State v. Nord- 
strom, 7 Wash. 506, 35 Pac. Rep. 382, it is held 
that an accused person ‘‘cannot be compelled to 
exhibit those portions of his body which are usu- 
ally covered, for the purpose of securing identifi- 
cation, or in any other ways affording evidence 
against him.” 

It would seem, therefore, that such an investi- 
gation as that made in the case before us is with- 
out authority as against defendant's objection, 
and the receipt of the evidence was error, on the 
ground that it was the result of the invasion of 
defendant's constitutional right, impliedly guar- 
anteed under the provision of our constitution as 
to due process of law, not to criminate himself. 
We have, however, in our state constitution an 
express guaranty against any proceeding under 
the guise of law such as that resorted to by the 
officers in this case for the purpose of securing 
criminating evidence from the person of the de- 
fendant. Itis provided by article 1, § 8, that ‘the 





right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
seizurés and searches, shall not be violated; and 
no warrant shall issue but on probable cause, 
supported by oath or affirmation, particularly 
describing the place to be searched, and the per- 
sons and things to be seized.” This guaranty, 
which is in substantially the same terms, found 
in the constitution of the United States (article 
4 of amendments), and in the constitutions of 
many, if not all, of the other states, has also re- 
ceived a broad and liberal interpretation for the 
purpose of preserving the spirit of constitutional 
liberty. In Boyd vy. United States. 116 U. 8. 616, 
622, 6 Sup. Ct. Rep. 524, 528, 29 L. Ed. 746, the 
court, in construing this provision of the federal 
constitution, uses this language: ‘‘It is our opin- 
ion, therefore, that a compulsory production of 
a man’s private papers to establish a criminal 
charge against him or to forfeit his property is 
within the scope of the fourth amendment to the 
constitution in all cases in which a search and 
seizure would be, because it is a material ingre- 
dient, and effects the sole object and purpose, 
of search and seizure. The principal question, 
however, remains to be considered: Is a search 
and seizure, or, what is equivalent thereto, a 
compulsory production of a man’s private papers, 
to be used in evidence against him in a proceed- 
ing to forfeit his property for alleged fraud 
against the revenue laws — Is such a proceeding 
for such a purpose an ‘unreasonable search and 
seizure,’ within the meaning of the fourth 
amendment of the constitution? or, is it a 
legitimate proceeding? It is contended by 
the counsel for the government that it is 
a legitimate proceeding, sanctioned by long usage 
and the authority of judicial decision.”” And the 
court continues (page 624,116 U. S., page 529, 6 
Sup. Ct. Rep. 29 L. Ed. 746): ‘‘In order to as- 
certain the nature of the proceedings intended by 
the fourth amendment to the constitution, under 
the terms ‘unreasonable searches and seizures,” it 
is only necessarv to recall the contemporary or 
then recent history of the controversies on the 
subject both in this country andin England. The 
practice had obtained in the colonies of issuing 
writs of assistance to the revenue officers, em- 
powering them, in their discretion, to search sus- 
pected places for smuggled goods, which James 
Otis pronounced ‘the worst instrument of arbitrary 
power, the most destructive of English liberty and 
the fundamental principles of law, that ever was 
found in an English lawbook,’ since they placed 
‘the liberty of every man in the hands of every 
petty officer.” This was in February, 1761, in 
Boston, and the famous debate in which it occur- 
red was perhaps the most prominent event which 
inaugurated the resistance of the colonies to the 
oppressions of the mother country. ‘Then and 
there,’ said John Adams, ‘then and there was the 
first scene of the first act of opposition to the ar- 
bitrary claims of Great Britain. Then and there 
the child Independence was born.’’’ And that 
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this guaranty applies to the person of the defend- 
ant, as well as to his papers, is made evident by 
the language of Lord Camden in Entick v. Car- 
rington, 19 How. St. Tr. 1030, quoted at length in 
Boyd v. United States, supra; a portion of the 
quotation being as follows (page 629, 116 U. 8., 
page 531, 6 Sup. Ct. Rep. 29 L.Ed. 746): ‘Lastly. 
it is urged as an argument of utility that such a 
search is a means of detecting offenders by dis- 
covering evidence. I wish some cases had been 
shown where the law forceth evidence out of the 
owner's custody by process. There is no process 
against papers in civil causes. It has often been 
tried, but never prevailed. Nay, where the ad- 
versary has by foree or fraud got possession of 
your Own proper evidence, there is no way to get 
it back but by action. In the criminal law such a 
proceeding was never heard of; and yet there are 
some crimes—such, for instances, as murder, rape, 
robbery, and housebreaking, to say nothing of 
forgery and perjury—that are more atrocious than 
ibeling. But our law has provided no paper 
search in these cases to help forward the convic- 
tion. Whether this proceedeth from the gentle- 
ness of the law toward criminals, or from a con- 


sideration that such a power would be more per- « 


nicious to the innocent than usefnl to the public, 
I will not say. It is very certain that the law 
obligeth no man to accuse himself, because the 
necessary means of compelling self-accusation, 
falling upon the innocent, as well as the guilty, 
would be both cruel and unjust; and it would seem 
that search for evidence is disallowed upon the 
same principle. Then, too, the innocent would 
be confounded with the guilty.’ And this court, 
after this quotation, continues as follows (page 
630, 116 U. 8.; page 532, 6 Sup. Ct. Rep. 29 L. Ed. 
746): ‘The principles laid down in this opinion 
affect the very essence of constitutional liberty 
and security. They reach farther than the con- 
crete form of the case then before the court, with 
its adventitious circumstances. They apply to all 
invasions on the part of the government and its 
employees of the sanctity of a man’s home and 
the privacies of life, It is not the breaking of his 
doors or the rummaging of his drawers that con- 
stitutes the essence of the offense; but it is the in- 
vasion of his indefeasible right of personal secur- 
ity, personal liberty, and private property, where 
that right has never been forfeited by his convie- 
tion of some public offense; it is the invasion of 
this sacred right which underlies and constitutes 
the essence of Lord Camden's judgment. Break- 
ing into a house and opening boxes and drawers 
are circumstances of aggravation, but any forcible 
and compulsory extortion of a man’s own testi- 
mony or of his private papers to be used as evi- 
dence to convict him of crime or to forfeit his 
goods is within the condemnation of that judg- 
ment. In this regard the fourth and fifth amend- 
iments run almost into each other.” 

That there can be no doubt as to the continued 
acquiescence of the Supreme Court of the United 
States in these general expressions of view, what- 





ever question may have been raised as to the ap- 
plication of them in the Boyd case, is apparent 
from the fact that they are quoted with approval 
in the dissenting opinion in Brown v. Walker, 161 
U. 8. 591, 615, 16 Sup. Ct. Rep. 644, 40 L. Ed. 819, 
and are at the’basis of, though not expressly re- 
lied upon in, the majority opinion. And see, in 
general, with reference to a similar provision in a 
state constitution, Newberry v. Carpenter, 107 
Mich. 567, 65 N. W. Rep. 530, 31 L. R. A. 163, 61 
Am. St. Rep. 346. There are, of course, limita- 
tions as to immunity from search and seizure for 
the purpose of securing evidence of crime. It is 
well settled that, when one charged with an of- 
fense is arrested, the ofticers may, without further 
legal procedure, seize weapons with which the 
crime has been committed, property which has 
been obtained by means of a criminal act, 
or articles which may give a clew to the 
commission of the crime or identification 
of the criminal. Chastang y. State, 83 Ala. 
29, 3 So. Rep. 304; Bank v. McLeod, 65 
Iowa, 665, 19 N. W. Rep. 329, 22 N. W. Rep. 919, 
54 Am. Rep. 36; Reifsnyder v. Lee, 44 Iowa, 101, 
24 Am. Rep. 733. And the officer making such 
search may testify as to any facts, even though 
criminating, which were discovered thereby. 
Starchman v. State, 62 Ark. 538, 368. W. Rep. 
940; Shields v. State, 104 Ala. 35, 16 So. Rep. 85, 
53 Am. St. Rep. 17; State v. Flynn, 36 N. H. 64. 
But ‘‘a party to a suit can gain nothing by virtue 
of violence under the pretense of process, nor wili 
a fraudulent or unlawful use of process be sanc- 
tioned by the courts. In such cases parties will 
be restored to the rights and position they posses- 
sed and occupied before they were deprived thereof 
by the fraud, violence, or abuse of legal process.”’ 
Reifsnyder v. Lee, 44 Iowa, 101, 24 Am. Rep. 733- 
As to the general constitutional immunity from 
unlawful searches and seizures, see, also, Cooley, 
Const. Law (6th Ed.),3$4, 370, 371n. None of the 
exceptions recognized cover such a case as we 
have before us. The search was for the mere pur- 
pose of securing evidence by an invasion of the 
private person of the defendant, and we think 
there is no consideration whatever which will 
justify it. Without further elaboration or the 
multiplication of authorities, it is enough to say 
that the officers acted unlawfully in compelling 
defendant to submit to this examination, and all 
evidence with reference to inforination secured 
thereby should have been excluded on defendant's 
objection. 

Reversed. 

Notre.—Compelling Defendant to Furnish Evidence 
Against Himself by Requiring Him to Expose Him- 
self to Witness or Jury or to Submit to Physical Ex- 
amination. — The Supreme Court of Iowa, from a 
reading of its opinion in the principal cases, seems to 
have a somewhat difficult undertaking in attempting 
to supply and enforce one of the most fundamental 
of all constitutional safeguards, which, for some 
reason, was omitted from the Iowa charter of liberties. 
This fundamental provision, — that a defendant shall 
not be required to give self-incriminating eyidence in 
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any judicial proceeding — is a part of the constitution 
in nearly every state in the Union and of the United 
States. 

Weshall confine our discussion to cases of com- 
pulsory exposure or physical examination of defend- 
ant in criminal cases. In the first.place it is well 
settled that it is no violation of the constitution to re- 
quire defendant to stand up for identification. People 
v. Goldenson, 76 Cal. 328, 19 Pac. Rep. 161; People v. 
Gardner, 144 N. Y. 119, 38 N. E. Rep. 1003, 43 Am. St. 
Rep. 741; Gallaher v. State, 28 Tex. App. 247. Thus, 
in a prosecution for larceny from the person, after the 
prosecuting witness has positively identified defend- 
ant as the criminal, it is not improper to point the lat- 
ter out to him, and again ask whether or not defend- 
ant is the person who put his hand in witness’ pocket. 
State v. Hall, 79 Iowa, 674, 44 N. W. Rep. 914. So, also, 
it is not error to ask witness to look around the court- 
room and point out the person who committed the of- 
fense. State v. Johnson, 67 N. Car. 55. In this case 
the court said: ‘This does not involve compelling the 
accused to furnish evidence against himself. Itis true 
that the state will not, either directly or indirectly, 
compel the prisoner to furnish evidence against him- 
self, but it is equally true that the state will not allow 
the prisoner to deprive the state of evidence to which 
it is entitled. One of the first things which the state 
has to do is to have the prisoner identified as the per- 
son charged, and as the person who committed the 
offense. Not merely one ofthat name, but the very 
person present. In many cases the only way, and in 
every case, the best way, to identify a person is to 
have him present and pointed out. This is a right 
which the state claims, not only to enable it to punish 
the right man, but, what is regarded as of equal im- 
portance, to avoid punishing the wrong man.”’ 

Whether a defendant can at the trial be required to 
expose any particular part of,his person for the purpose 
of identification or corroboration is well setiled. Such 
exposure cannot be required. Thus, on a trial for an in- 
dictment for murder, the extent of an amputation for 
one of the prisoner’s legs, being a material question, it 
is error to compel the prisoner to exhibit his leg to the 
jury. Blackwell v. State, 67 Ga. 76,44 Am. Rep. 717. 
Where, however, a defendant to sustain his defense, 
voluntarily exhibited a scar on his head, it was not 
error to require. him to allow a physician to examine 
it for the state. Gordan v. State, 68 Ga. 814. So, also, 
where defendant testifies that he was shot, at the 
time of the homicide, by deceased, in the left leg, and 
exhibits the leg, and, on the state’s asking if he had 
not exhibited the wound before that, says that the 
wound he exhibited was on his right leg, there is no 
error in the state’s asking that he exhibit his right leg, 
or in the court’s saying that, if he refused, his refusal 
should go to the jury, or in allowing physicians to in- 
spect the wound and testify in regard to it. Thomas 
v. State, 33 Tex. Cr. R. 607, 28 S. W. Rep 534. The 
only authority announcing a contrary doctrine is that 
of State v. Ah Chuey, 14 Nev.79,33 Am. Rep. 530. In this 
case a witness testified that defendant had a certain 
tattoo mark on one of his arms. The trial court re- 
quired him to exhibit his arm to the jury and the ap- 
pellate court justified the trial court’s action on the 
ground that it was necessary for the purpose of identi- 
fication. We believe the decision in this case to be un- 
sound in undermining the constitutional guarantee 
of the defendant of immunity from self-incriminating 
evidence. 

Whether evidence is admissible of facts obtained 
from a forcible examination of defendant’s person 





is not altogether clear. Thus, it has been held that the 
forcible examinatien (under an order of the coroner) 
of a female prisoner, by physicians, for the purpose 
of obtaining evidence that she had been pregnant and 
had been delivered ofa child within two or three 
weeks previous,is in violation of the constitution which 
declares that “no person shall be compelled, in any 
criminal case, to be a witness against himself.”” People 
v. MeCoy, 45 How. Pr. (N. Y.) 216. But in Indiana 
it was held that where a defendant when arrested is 
compelled to submit his body to inspection in 
order to discover his identity, the person making 
such inspection may testify on the trial as to the 
marks found by him on defendant’s body, since the 
giving of such testimony is not compelling defendant 
to testify against himself. O’Brien v. State, 125 Ind. 
38, 25 N. E. Rep. 137. 

Neither can a defendant be compelled to make foot- 
prints for the purpose of identifying them with others 
found in the vicinity of thecrime. Cooper v. State, 86 
Ala. 610, 6 So. Rep. 110, 11 Am. St. Rep. 84; Day 
vy. State, 63 Ga, 667. Nor can the fact that the 
prosecuting officer requested defendant to make 
certain tracks on a carpet where the crime was 
committed, and he refused, be introduced in evi- 
dence. Cooper vy. State, 86 Ala. 610. 6 So. Rep. 110. 
Nor is it proper for the state to bring in a pan of mud 
into court and ask defendant to put his foot in it. If 
such thing is done it will be reversible error, notwith- 
standing the court tells the witness that he may do so 
or not as he pleases, or that he instructs the jury that 
the defendant’s refusal is not evidence against him. 
Stokes v. State, 64 Tenn. 619, 30 Am. Rep. 72. Two 
states, North Carolina and Texas, hold to a contrary 
rule. In these states a witness can be compelled to 
make footprints for the purpose of indentification, and 
his refusal is evidence against him. State v. Graham. 
74 N. Car. 646, 21 Am. Rep. 493; Walker v. State, 7 
Tex. App. 245. 32 Am. Rep. 5965. 








HUMOR OF THE LAW. 


“Do you give me credit for wisdom?” asked the 
judge. 

“Certainly,’”? replied the lawyer who had just 
started on a long-winded and wearying argument. 

“Well, just remember,” said the judge, “that a 
word to the wise is sufficient.” 





Superintendent: “It is our usual custom to leta 
prisoner work at the same trade in here as he did out- 
side. Now, what is your trade?” 

Prisoner: “Please, sir, 1 was a traveling salesman.’’ 
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1. ACCIDENT INSURANCE —Passenger. —The paymaster 
ofa railroad company, traveling on business from station 
to station, and stopping between them to pay off em- 
ployees, held not a passenger within the meaning of an 
accident policy.—Travelers’ Ins. Co. v. Austin, Ga., 42 8. 
E. Rep. 522. 

2. ACCOUNT STATED—Evidence. —Though the evidence 
as to an account stated was sufficient to prove it, yet if 
the account, as to one item therein, was proven by un- 
contradicted evidence to be without foundation, no re- 
covery can be had for such unfounded claim.—Withers v. 
Sandlin, Fla., 32 So. Rep. 829. 


3. ADMIKALTY — Torts Causing Death. — There can be 
no recovery of damages, under the general maritime 
law, for negligence resulting in death on the high seas — 
In re La Bourgogne.—U. 8. D. C., 8. D. N. Y.,117 Fed. Rep. 
261. 

4. ADVERSE PossEssION—Bill to Confirm Title-—Where 
a pleading predicates right to land by adverse posses- 
sion, pursuant to an exchange of parcels by parol, neither 
record title nor written agreement of exchange need be 
shown.—Bynum vy. Stinson, Miss., 32 So. Rep. 910. 

5. ADVERSE’ POSSESSION—Lands Held by Municipality. 
—Prescription does not run against a municipal corpora- 
tion in regard to land held for the benefit of the public.— 
Norrell vy. Agusta Ry. & Electric Co., Ga., 42 8. E. Rep. 
466. 

6. ANIMALS — Overdriving. — Passengers, having no 
control, held not guilty of overloading and overdriving 
a team.—Atkins v. State, Miss., 32 So. Rep. 921. 

7. APPEAL—Direction of Verdict.— Where both plaint- 
iff and defendant move for the direction of a verdict, 
such action clothes the trial court with the functions of a 
jury, and all controverted and inferable facts are not re- 
viewable. — German-American Bank vy. Schwinger, 78 N. 
Y. Supp. 38. 

8. APPEAL AND ERROR — Amount of Recovery. — An 
assignment of error which alleges that the verdict is not 
sustained by the evidence will not cover the question of 
error in the assessment of the amount of recovery.— 
Southwestern Cotton Seed Oil Co. v. Bank of Stroud, 
Okla., 70 Pac. Rep. 205. 

9. APPEAL AND ERROR —Dismissal.—A writ of error to 
review refusal to compel the issuance of a license will be 
dismissed, where the time during which such license 
would have remained operative has expired. — State v. 
Martin, Fla., 32 So. Rep. 926. 

10. APPEAL AND ERROR— Divided Court. —Where one 
judge of the supreme court is disqualified, and the other 
two disagree, the judgment of the trial court wil) be 
affirmed, under Civ. Code, § 403.— Fisher v. Kansas City 
Humboldt Min. Co., Colo., 70 Pac. Rep. 330. 

1l. APPEAL AND ERROR— Failure to File Transcript in 
Time.—A motion to dismiss an appeal for a failure to file 
the transcript in time comes too late, if not made until 
after submission onthe merits, though the rng gy 
was with leave to file briefs. — Edwards v. Logan, Ky. -, 69 
S. W. Rep. 800. 

12. APPEARANCE—Effect.— An appearance by a defend- 
ant for any purpose other than to contest the jurisdiction 
of the court will give it general jurisdiction for all pur- 
poses of the litigation.— Burnham v. Lewis, Kan., 70 Pac, 
Rep. 337. 

13. APPEARANCE — Waiver. — Where a defendant in 
mortgage foreclosure appears generally, he submits to 





the jurisdiction, and cannot thereafter raise a question 
as to imperfections in the order of publication, ete.—San 
Diego Sav. Bank v. Goodsell, Cal., 70 Pac. Rep. 299. 

14. ASSIGNMENTS — Specific Performance. — A right of 
action to have a transfer of certain bonds by the direc- 
tors of a bank to its president set aside is personal to the 
bank and not assignable. — Smith v. Pacific Bank, Cal., 
70 Pac. Rep. 184. 

15. ASSISTANCE, WRIT OF—When Anthorized.—One who 
is in possession in good faith, without collusion, under a 
void tax deed, asserting title thereunder, claims by an 
independent title not derived from that of the owners of 
the fee, and may not be dispossessed under a writ of 
assistance.— Merrill v. Wright, Neb., 91 N.-W, Rep. 697. 


16. ATTACHMENT—Gambling Contracts.—W here a peti- 
tion aided by attachment alleged an oral contract to pay 
money, and an amended petition alleged an implied 
Promise to repay noney had and received, but relating 
to the same indebtedness, the attachment was right- 
fullyapplied to a judgment on the amended petition.— 
Munns vy. Donovan Commission Co., Iowa, 91 N. W. Rep. 
739. 

17. ATTACHMENT— Residence. — The residence within 
the state of two of the six defendants in attachment pro- 
ceedings, which were based on an affidavit only sufti- 
cient for nonresidents, held to justify the discharge of 
the writ.—Sparks y. Bell, Cal., 70 Pac. Rep. 281. 


18. BANKRUPTCY — Trial Court’s Finding. — Where 
the trial court finds on the evidence a mortgage given by 
a bankruptfour months prior to the petition was with 
intent to delay creditors within Bankr. Act, § 67, the ap- 
pellate court is bound by the finding.— Cullinane v. State 
Bank, Iowa, 91 N. W. Rep. 783. 

19. BANKRUPTCY—As a Defense.—In an actionto es- 
tablish a special lien on specific property, where no 
judgment in personam is sought, a plea that defendant 
has been adjudicated a bankrupt is no defense.—McCall 
v. Herring, Ga., 428. E. Rep. 468. 

20. BANKRUPTCY—Fraudulent Conveyance.— The trus- 
tee in bankruptcy, acting for the creditors of a bank- 
rupt, may maintain an action in the nature of a creditors’ 
bill to set aside a fraudulent conveyance without reduc- 
ing creditors’ claims to judgment.— Hood v. Blair State 
Bank, Neb., 91 N. W. Rep. 701. 

21. BANKRUPTCY—Judgment Lien.—Where a judgment 
lien has been obtained against the property of a gar- 
nishee, the discharge in bankruptcy of the principal 
debtor will not release the lien.—Holland vy. Cunliff, Mo., 
69 S. W. Rep. 787. 

22, BANKRUPTCY — Liability of Stockholders. — Under 
Bankr. Act 1898, § 16, held discharge of a bankrupt cor- 
poration does not release stockholders from liability 
under Gen. Laws, ch. 180. — Elsbree y. Burt, R. L, 58 Atl. 
Rep. 60. 

23. BANKRUPTCY — Unlawful Preference. — Taking of 
security where six-sevenths of the debt secured was 
thenapresent loan did not raise any presumption that 
the creditor had any belief that the debtor was insolvent. 
—Stedman v. Bank of Monroe, U. 8. C. C. of App., Bighth 
Circuit, 117 Fed. Rep. 237. 

24. BANKS AND BANKING— Fraudulent Notes. — Where 
an agent of a bank has notice that notes and a mortgage 
were fraudulent, the bank cannot in good faith and 
without notice hold the notes as collateral — Baldwinv. 
Davis, Iowa, 91 N. W. Rep. 778. 

25. BANKS AND BANKING—Limitations.—Limitations do 
not begin torun in favor of a stockholder of an insolv- 
ent national bank until the levy of the assessment by the 
comptroller of the currency. — Beckham vy. Hague, 78 
N. Y. Supp. 79. 

26. BENEFIT SOCIETIES—Expulsion of Member.—Where 
a member of a benefit society appears to answer as to an 
offense against the society, and does not ask for further 
time or specifications of the charges, but only urges 
want of jurisdiction, he waives such objection — Moore 
v. National Council of Knights and Ladies of Security, 
Kan., 70 Pac. Rep. 352. : 

27. BILLS AND NOTES — Assignment of Joint Note. — 
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Where a note is payable to several named persons 
jointly, and one of them without authority assigns it to a 
third person, the latter acquires no title tu the interest 
of the co-payees.—Heard y. Kennedy, Ga.,42 8. E. Rep. 
509. 


28, BILLS AND NOTES—Failure of Consideration.— Where 
the consideration fora note is entirely worthless corpo- 
rate stock, it is not necessary for the maker to offer to re- 
turn the same in order to maintain the defense of total] 
failure of consideration.—Taft v. Myerscough, IIl., 64 N. 
E. Rep. 711. 

29. BILLS AND NOTES—Fraudulent Alteration.—Where 
a negotiable note complete in all its parts is delivered to 
a payee, the maker, after its fraudulent alteration, is not 
liable thereon even to an innocent holder.—Bank of Her- 
rington v. Wangerin, Kan., 70 Pac. Rep. 330. 

30. BILLS AND NOTES—Lien on Cattle.—Though a note 
in terms gives a lien on cattle, there is duty on an in- 
dorsee to follow the cattle.—Franklin v. Browning, U. 8, 
C. C. of App., Eighth Circuit, 117 Fed. Rep. 226. 


31. BOUNDARIES—Low-Water Mark.—Where a deed ex- 
pressly calls for low-water mark of a nonnavigable stream 
as ove of its boundaries, the rule that a grant bounded by 
a nonnavigable stream will extend to the center of the 
stream cannot apply.—Webster v. Harris Tenn., 69 8. 
W. Rep. 762. 

32, CANCELLATION OF ISTRUMENTS—Kemedy at Law.— 
In a suit to have a note delivered up to be canceled, it is 
improper to incorporate into a decree dismissing the bill 
findings which may prejudice an action at law on the 
note.—Vannatta vy. Lindley, lil., 64 N. E. Rep. 735. 

33, CARRIERS —Commutation Ticket —Where a passen- 
ger obtains » commutation ticket, and loses same, he can- 
not compel the railroad company to issue a duplicate.— 
Southern Ry. Co. vy. De Saussure, Ga., 42 8. E. Rep. 479. 

34. CARRIERS—Concurring Negligence.— A passenger 
who, without any reasonable excuse, rides on the plat- 
form or on the steps of a railway car, held not guilty of 
negligence which may bar his recovery of damages re- 
sulting from the concurring negligence of the railway 
company.—St. Louis I. M. & 8. Ry. Co. v. Leftwich, U. S- 
C. C. of App., Eighth Circuit, 117 Fed. Rep. 127. y 

35. CARRIERS—Safe Landing Place.—A passenger, alight- 
Ing from a train at aregular stopping place, is not re- 
quired to stop, look, and listen for a train on a parallel 
track before crossing.—Chicago Terminal Transfer R. Co- 
v. Schmelling, Ill., 64 N. E. Rep. 714. 

36. CONSPIRACY—Evidence.—If a conspiracy is entered 
into in one county, on a prosecution therefor in such 
county, acts done in another county in carrying out the 
conspiracy may be shown.—State vy. Soper, Iowa, 91 N. W. 
Rep. 774. 

37. CONSTITUTIONAL LAw—Choctaw Constitution.—The 
constitutional prohibition of laws impairing the obliga- 
tion of contracts is no limitation on the powers of con- 
gress.—Ansley v. Ainsworth, Ind. Ter., 69S. W. Rep. 884. 


8&8. CONSTITUTIONAL LAW—Corporations. — Act March 
28, 1902, providing a method for retiring preferred stock, 
is a general act, applying to all corporations, and only 
changes the form of accomplishing what the corporation 
act of 1896 authorizes to be done, and affects no vested 
right of a dissenting stockholder. — Berger v. United 
States Steel Corp., N. J., 53 Atl. Rep. 68. 

39. CONTRACTS — Construction. — Soapstone is ‘‘rock,”’ 
within a contract to drill a well and insert a certain sized 
pipe to rock, and another size in rock.—Okey v. Moyers, 
Iowa, 91 N. W. Rep. 771. 

40. CONTRACTS — Personal Contract.— One who has 
agreed that he will only contract in writing in a certain 
way does not preclude himself from making a parol bar- 
gain to change it.—Conland v. Hewett, Me., 53 Atl. Rep. 
36. 


41. ConTRACT—Release of Fiancee from Employment.— 
An agreement by one desiring to marry a woman to pay 
fora release of her contract of employment is not void» 
as being in restraint of marriage.—Holtz v. Hanson, Wis., 
91 N. W. Rep. 663. 












42. CORPORATIONS — Attorneys’ Authority. — Attorneys 
employed by stockholders holding a majority of the stock 
of a corporation held authorized to sue in the corporate 
name in behalf of the corporation.—San Diego Gas Co. v, 
Frame, Cal., 70 Pac. Rep. 295. 

48, CORPORATIONS—Retirement of Preferred Stock.— 
The purchase and retirement of preferred shares of a cor- 
poration organized under the corporation act, as revised 
in 1896, held not to deprive the stockholder who does not 
elect to sell of any vested right —Berger v. United States 
Steel Corp., N. J., 58 Atl. Rep. 68. 

44. CORPORATIONS — Termination of Existence. — The 
right of a corporation to continued existence because of 
failure to perform acts required to be done by it can only 
be questioned by the state in a direct proceeding.—Ryland 
v. Hollinger, U. 8. C. C. of App., Eighth Circuit, 117 Fed. 
Rep. 216. 

45. CORPORATIONS—Trust Fund Doctrine.—The capital 
of a corporation is not a trust fund for the payment of 
corporation debts.—Henderson vy. Hall, Ala., 32 So. Rep. 
840. 

46. CouRTS—Amendment Nunc Pro Tunc.—The amend- 
ment by the court of the record nunc pro tunc to speak 
the truth, on conflicting evidence as to the facts, is con- 
clusive.—Kerr v. Hicks, N. Car., 42 8. E. Rep. 532. 

47. CREDITORS’ SuIT—Exhaustion of Legal Remedies — 
Where creditors sue to subject to their claims the debt- 
or’s interest in the estate of an intestate, the burden is on 
them to show no property of the value of the claim which 
can be reached by execution.—Oppenheimer vy. Collins, 
Wis., 91N. W. Rep 690. 

48. CRIMINAL EVIDENCE—Docket Entries.—Docket en- 
tries of the committing magistrate, who conducted the 
preliminary examination of accused, held inadinissible 
on the ultimate trial of such defendant under any circum- 
stances.—Kirby v. State, Fla , 22 So. Rep. 836. 

49. CRIMINAL EVIDENCE—Failure of Accused to Testify. 
—Code, § 5584, forbidding reference to a defendant’s fail- 
ure to testify in his own behalf, does not preclude the 
prosecuting attorney from stating that certain evidence 
stands uncontradicted, though the defendant was the 
only person who could make the contradiction.—State v. 
Snider, Iowa, 91 N. W. Rep. 762. 

50. CRIMINAL LAW — Confession While in Custody.— 
That a prisoner was in custody when he made a confes- 
sion does not itself compel the inference that unlawful 
methods were practiced to obtain it.—sState v. Hernia, N. 
J., 53 Atl. Rep. 85. 

51. CUSTOMS AND USAGES—Landlord and Tenant.—In a 
controversy between a landlord and tenant as to their 
contract, testimony of another tenant as to the contract 
made with him is not admissible to corroborate the land- 
lord —Thompson v. Exum, N. Car., 42 8. E. Rep. 543. 

52. DAMAGES—Nurse Bill.—In a verdict for personal in- 
jury, the jury may include the services of plaintiff's 
nurse, though she has rendered no bill.—Styles v. Village 
of Decatur, Mich., 91 N. W. Rep. 622. 

53. DAMAGEs—Wrongful Dishonor of Check-—In an ac- 
tion against a bank to recover for its wrongful refusal to 
honor a depositor’s check, plaintiff may recover for time 
lost, expenses incurred, and loss of credit or business, 
but may not for humiliation or nervousness.—American 
Nat. Bank v. Morey, Ky., 698. W. Rep. 759. 

54. DEATH—Measure of Damages —In an action for neg- 
ligently causing the death of a boy between 11 and 12 
years of age, an instruction that evidence of deceased’s 
special aptitude for a certain line of business might be 
considered in determining the earning capacity of de- 
ceased was proper.—Snyder v. Lake Shore & M. 8. Ry. Co., 
Mich., 91 N. W. Rep. 643. 

55. DIVORCE—Adultery.—Where a suit for divorce on 
the ground of adultery is not brought until 25 years after 
discovery of the infidelity, the delay is fatal, in the ab- 
sence of some satisfactory excuse.—Barker v. Barker, N, 
J., 53 Atl. Rep. 4. 

56. DIvORCE—Mistake in Wife’s Name.—A judgment di- 
vorcing the husband from “his wife” is valid, though by 
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by a clerical error the name of the wife is incorrectly 
given in the judgment, as the false description may be re- 
jected as surplusage.—Howton vy. Gilpin, Ky., 69 8S. W, 
Rep. 766. 

57. DIVORCE—Wilful Separation.—In divorce by a hus- 
band for desertion, even if it be shown that the original 
separation was wrongful on the part of the wife, yet he 
must show that he has sought by proper steps to bring 
about her return.—Wood v. Wood, N. J.,53 Atl. Rep. 51, 


58. DOWER—Partnership Real Estate.—The widow ofa 
deceased partner is only entitled to dower in his share of 
of any firm real estate not reqaired for the payment of 
tirm debts and the adjustment of equitable claims between 
the partners.—Davidson vy. Richmond, Ky., 69 S. W. Rep: 
794. 

59. EASEMENTS—Irrigation.—The open and visible use 
of an easement consisting of an irrigating ditch for six 
years is notice of such easement to a grantee of the servi- 
ent tenement.—Croke v. American Nat. Bank, Colo., 70 
Pac. Rep. 229. 

60. Equiry—Misjoinder of Parties.—A petition by an ex- 
ecutor for an accounting by persons in possession of 
property of the estate not acquired in the same manner 
nor held in common is bad for a misjoinder, of parties de- 
fendant.—Griffin v. Henderson, Ga., 42 8. E. Rep. 482. 


61. ESTOPPEL—Acquiescence in Conveyance:—Though 
defendant, by standing by, may estop himself from set- 
ting up any title which he then had to land, he is not es- 
topped from setting up a title subsequently purchased.— 
Kentucky Union Co. v. Patton, Ky., 69S. W. Rep. 791. 


62, ESTOPPEL—Admissions.—The admission of the truth 
of a matter in a brief filed in a proceeding in error does 
not estop the party from denying its truth in subsequent 
stages of the controversy.—Leavenworth Light & Heating 
Co. v. Waller, Kan., 70 Pac. Rep. 365. 

63. ESTOPPEL — Cancellation of Deed. — The general 
rule that a grantor is estopped to say that he had no 
title to convey does not apply, where the deed is ob- 
tained by fraud, or where the weak have been imposed 
upon by the strong. — Call v. Shewmaker, Ky.,69 8S. W. 
Rep. 749. 

64. ESTOPPEL—Misrepresentation.—A false representa- 
tion by one party of a material fact, of which the other 
party is actually and permissively ignorant, is essential 
to the existence of an equitable estoppel.—City of Ft. 
Scott, Kan, v. W. G. Eads Brokerage Co., U.S. C. C. of 
App., Eighth Circuit, 117 Fed. Rep. 51. 

65. EVIDENCE — Accounts. — The admissibility of ac- 
counts is to be determined from their appearance and 
character, and the manner in which other similar 
accounts were entered in the book. — Holden vy. Spier, 
Kan., 70 Pac. Rep. 348. 

66. EVIDENCE—Admissions by Tenants in Common.— 
Admission of one of the tenants in common in the estate 
of testator that testator was incompetent is not ad- 
missible against his co-tenants.—Naul v. Naul, 78 N. Y. 
Supp. 101. 

67. EVIDENCE — Defective Sidewalk. — Where plaintiff 
was injured by falling on a defective sidewalk, state- 
ments made by her as to her injury to the one who 
came to pick her up held admissible as part of the res 
geste.—Styles v. Village of Decatur, Mich., 91 N. W. Rep. 
622. 

68. EVIDENCE — Determination of Property Value.— 
While the revenue act provides forthe assessment for 
taxation of all property at its fair cash value, the court 
will take judicial notice of the fact that, for general 
revenue purposes, the standard of valuation generally 
prevailing is far below the actual cash value of the prop- 
erty assessed.—State v. Savage, Neb., 91 N. W. Rep. 716. 


69. EVIDENCE — Judicial Notice. — The United States 
court in the Indian Territory cannot take judicial notice 
of the Cherokee statutes.—Kelley v. Churchill, Ind. Ter., 
69 S. W. Rep. 817. 

70. EVIDENCE—Laws of Indian Nations.—The law of an 
Indian nation must be specifically pleaded, and can- 





not be taken judicial notice of. — Sass v. Thomas, Ind. : 
Ter 69S W. Rep. 893. 

71. EXECUTION — Death of Defendant.—A sheriffs sale 
after the death of defendant in execution, under an 
execution issued in his lifetime, will not be set aside.— 
Hudgins v. McLain, Ga., 42 8. EK. Rep. 489. 

72. EXECUTORS AND ADMINISTRATORS—Accounting.— 
Where a portion of an estate bequeathed in trust for cer- 
tain beneficiaries included: a certain judgment, but the 
executors knew as a matter of fact that the testatrix had 
received payment of the debt, they were not chargeable 
for failure to institute proceedings to collect the judg- 
ment.—Mulford v. Mulford, N. J., 53 Atl. Rep. 79. 

73. EXECUTORS AND ADMINISTRATORS—Deduction of 
Debt.—The equitable right to retain the debt of a dis- 
tributee from his share in an estate is not defeated, 
though an action to recover it would be barred by limita- 
tion.—Holden v. Spier. Kan., 70 Pac. Rep. 348. 

74. EXECUTORS AND ADMINISTRATORS—Legacies When 
Payable.—In an action to enforce the payment of one of 
two legacies, the other legatee should have been made 
a party.—Parker v. Cobb, N. Car., 42 8, E. Rep. 581. 

75. EXECUTORS AND ADMINISTRATORS—Presentation of 
Pleading. —In a proceeding of a circuit court on an ap- 
peal from the probate court, the statute of limitations 
may be invoked without a written plea; it being only 
needful to assert that defense clearly in the trial court.— 
Wencker v. Thompson’s Admr., Mo., 69 8. W. Rep. 743. 

76. EXEMPTIONS — Action in Foreign Jurisdiction.—A 
creditor residing in the same state with his debtor wil. 
be enjoined by the courts of that state from prosecuting 
an action in another state to evade the exemption laws 
of the state of residence. — Biggs v. Colby, Ind. Ter., 69 
8S. W. Rep. 910, 

77. EXEMPTIONS — Garnishment.—Where money due 
laborer is exempt, it cannot be r hed by ish t, 
in the hands of the employer or a third person, until it 
has passed through the hands of the laborer.—Hill v. 
Arnold, Ga., 42 8. E. Rep. 475. 

78. FALSE PRETENSES — Indictment.—Conviction may 
be had for obtaining money by falsely pretending that 
certain property was free from all incumbrances, though 
an examination of the records would have disclosed the 
falsehood.—Keyes v. People, Ill., 64 N. E. Rep. 730. 

“79. FEDERAL CouRTS — Kemedies Given by State 
Statutes.—A remedy by suit inter partes, given by the 
statutes of a state in its own courts, may be enforced in 
a federal court, where the other requisites to federal 
jurisdiction exist.—Williams v. Crabb, U. 8. C. C. of App., 
Seventh Circuit, 117 Fed. Rep. 193. 

80. FIXTURES — Bakery Ovens.—A house erected by a 
andlord on the leased premises, and bakery ovens and 
other fixtures erected in the house by the tenants, held 
not to be so identical in ultimate design as to prevent the 
tenants from removing the ovens, etc., as trade fixtures.— 
Baker v. McClurg, IIl., 64 N. E. Rep. 701. 

81. FORGERY—Signature.—That an information charged 
forgery of an entire deed, while the proof showed 
forgery of the signature only, held not a fatal variance .— 
People v. Chretien, Cal., 69 Pac. Rep. 305. 

82. FRAUDS, STATUTE OF —Parol Contract.—A parol con- 
tract, by which a number of heirs agreed that their co- 
heir might have the land inherited, if he would defend a 
suit against them and save them from all cost, is void, 
being within the statute of frauds.—Howton v. Gilpin, 
Ky:, 69 8. W. Rep. 766. 

83. FRAUDS, STATUTE OF— Public Sale.—A sale bya 
mortgagee of land at public outcry held not such a 
judicial sale as not to require a memorandum of the 
sale.—Seymour v. National Building & Loan Assn., Ga., 
42 8. E. Rep. 518, 

84. GAMING—Gambling Contract.—Plaintiff held entitled 
to recover money deposited for purchase of options 
before such purchase was made. — Munns vy. Donovan 
Commission Co., Iowa, 91 N. W. Rep. 789. 

85. GAMING—Negotiable Instrument.—A negotiable in- 
strument, indorsed and assigned in another state in pay- 
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ment of loss at gambling, may be enforced by an innocent 
purchaser in accordance with the law of that state, not- 
withstanding Gen. St. ,§ 850 (Mills’ Ann. St.,§ 1844), making 
the assignment and indorsement yoid.—Sullivan vy. Ger- 
man Nat. Bank, Colo., 70 Pac. Rep. 162. 


86. GIFTs—Validity.—Where an alleged gift consists of 
a debt evidenced by duebills, and no receipt forthe debt 
is given, and the duebills are not destroyed or delivered 
no valid gift is made.—Ross v. Walker, Fla., 32 So. Rep, 
934. 

87. GUARDIAN AND WARD—Ratification of Purchases.— 
The ward cannot complain of credits allowed the guard- 
ian for purchases made for her, where she has retained 
the articles purchased after reaching her majority and ha* 
never repudiated the purchase.—Griffith’s Exr. v. Bybee, 
Ky., 69 8. W. Rep. 767. 

ss. HiGHwAyYs—Contributory Negligence.—One know- 
ing,in general, that a highway was in a dangerous con- 
dition, held not negligent, as matter of law, in- attempt- 
ing to pass over it.—McTiver v. Grant Tp., Mich., 91 N- 
W. Rep, 736. 

89. HoMESTEAD—Community Interest.—Where, at the 
time a father selected a homestead from the community 
interest of his deceased wife, there were minor children» 
that the children are no longer minors is of no avail in 
support of an order for sale of the land on probate of the 
wife’s estate.—Jn re Feas’ Estate, Wash., 70 Pac. Rep. 270. 


90. HOMESTEAD—Lien.—Land boughj with the proceeds 
of a homestead is not exempt, as against one who bona 
Jide acquires a lien on such land without knowledge of its 
homestead character.—Walden vy. A. P. Brantley Co., Ga., 
428. E. Rep. 503. 

91, HomIcIDE—Self-Defense.—A homicide is justifiable 
when there is a reasonable ground to apprehend a design 
to commit a felony or do great personal injury, and im- 
minent danger of such design being accomplished.—Lane 
v. State, Fla., 32 So. Rep. 896. 

¥2. HOMICIDE — Theory of Degree of Crime.—Though 
prosecution was conducted on the theory of murder, the 
jssue of manslaughter may be submitted; the evidence 
warranting it.—People v. Huntington, Cal.,70 Pac. Rep. 
284. 

98. HUSBAND AND WIFE — Contract.—Husband and wife 
may contract with each other that a building erected by 
the husband on the wife’s land shall remain his property, 
nnder St. 1866, ch. 52 (Rev. St., ch. 61).—Peaks v. Hutchin- 
son, Me., 53 Atl. Rep. 38. 

94. HUSBAND AND WIFE—Contract by Wife.—Under 
Ky. St. § 2128, a married woman may make a contract for 
the building of a house on her land, and bind herself 
thereby, without the concurrence of her husband.—Ware 
v. Long, Ky., 698. W. Rep. 797. 

95. INJUNCTION—Breach of Contract.—An injunction 
to restrain the breach of a contract will not be granted, 
where there is no proof that the real party in interest 
had any contractual relation with the defendant.—Atlan- 
tic & B. R. Co. v. Southern Pine Co., Ga., 42S. E. Rep. 500 


96. INSURANCE — Reformation of Policy.—The failure of 
an insured to read the policy, even though he has an op- 
portunity therefor, is not such laches as will preclude 
him from having the policy reformed for mistake.—Taylor 
v. Glens Falls Ins. Co., Fla., 32 So. Rep. 887. 


97. INSURANCE — Service of Process. — Under Code, ch. 
85, §§ 2323, 2327, service of process ona soliciting agent 
held good service ona foreign insurance company.— 
Pervanger v. Union Casualty & Surety Co., Miss , 32 So. 
Rep. 909. 

9°. JUDGMENT — Res Judicata. — Judgment in garnish- 
ment proceedings held res judicata of the right of a judg- 
ment creditor of the corporation to subject certain un- 
paid stock subscriptions to the satisfaction of his judg- 
ment.—Henderson v. Hall, Ala. , 32 So. Rep. 840. 

99. JUDGMENT — Suit to Vacate. — Where a judgment 
is void on its face, plaintiff could not maintain a suit in 
equity to set it aside, having an adequate remedy at law. 
—Hoover v. Bartlett, Oreg., 69 Pac. Rep. 378. 





100. Jury—Challenges.—There is no error in overruling 
a challenge toa juror who heard part of the testimony 
on a former trial, but who states that he can lay aside 
the opinion formed therefrom. — State y. Prins, lowa, 91 
N. W. Rep. 758. 1 

10). JuRY — Juror’s Qualification. — If a person is dis- 
qualified as a juror because of his opinion of the case, he 
should not be accepted because he states that, notwith- 
standing his opinion, he will render an impartial ver- 
dict.—Turner y. State, Tenn., 69 8S. W. Rep. 774. 


102. LANDLORD AND TENANT — Nuisance. — A tenant in 
possession of premises affected by a nuisance, under a 
lease made during the existence of the nuisance, can sue 
to abate the same. — Bly v. Edison Electric Illuminating 
Co., N. Y., 64 N. E. Rep. 745. 

108. LANDLORD AND TENANT — Suits Against Bankrupt, 


—Where a lease reserved rent in excess of the rental 


value ofthe premises, and the landlord attempted to 
enforce his lien for the entire rent against the trustee in 
bankruptcy of the lessee, he thereby forfeited his entire 
lieu. — First Nat. Bank v. Flynn, Iowa, 91 N. W. Rep. 784. 


104, LANDLORD AND TENANT — Unlawful Detainer. — 
Ownership of the premises by a tenant is not a defense 
toan action of unlawful detainer brought by his landlord, 
—Hill v. Watkins, Ind. Ter., 69 8. W. Rep. 837. 

105. LARCENY—Bill of Sale. — Where one having no act- 
ual or constructive possession of the property of another 
points it outtoathird person, gives the latter a bill of 
sale therefor, and receives in payment a sum of money, 
he does not commit larceny, in the absence of some act 
constitutiug an asportation. — Long Vv. State, Fla., 32 So. 
Rep. 870. 

106. LIBEL AND SLANDER — Accepting a Bribe.—Charg- 
ing a councilman with accepting a bribe in a purchase by 
the city held slanderous, though the mayor consummated 
the purchase after expiration of the councilman’s term. 
—Jarman v. Rea, Cal., 70 Pac. Rep. 216. 


107. LIBEL AND SLANDER—Breach of Duty.—A publica- 
tion that the chief of police and mayor refused to aida 
“citizens’ committee” held not libelous per se, as it did 
not charge a breach of official duty to the public. — Daw- 
son v. Baxter, N. Car., 42 8. E. Rep. 456. 

108. LIFE ESTATES — Power of Sale. — A life tenant of 
lands may purchase at a sale thereof under a power, 
though her consent is required by the power for the ex- 
ercise thereof.—McLenegan y. Yeiser, Wis., 91 N. W. Rep. 
682. 

109. LIs PENDENS — Effect. — The rule as to lis pendens 
has no application to independent titles, not derived 
from any of the parties tothe suit norin succession to 
them.—Merril) v. Wright, Neb., 91 N. W. Rep. 697. 


110. MASTER AND SERVANT — Fellow-Servants. — One 
inspecting an elevator is not a fellow-servant with one 
whose duties required him to ride on the elevator.— 
Cudahy Packing Co. v. Anthes, U. 8. C. C. of App., Eighth 
Circuit, 117 Fed. Rep. 118. 

111. MASTER AND SERVANT — Scope of Employment.— 
The fact‘ that workmen were killed while descending 
from work on a building after the noon hour had come 
did not make them out of the employ of the contractor 
when the accident occurred. — Boyle v. Columbian Fire- 
proofing Co., Mass., 64 N. E. Rep. 726. 

112. MASTER AND SERVANT—Timber for Props.—Where 
the operator of a coal mine violates a statute providing 
for the furnishing of timbers to the workmen, and one is 
injured thereby, the employer cannot plead assumption 
of risk. — Green v. Western American Co., Wash., 70 Pac. 
Rep. 310. 

113. MECHANICS’ LIEN — Construction of Statate.—Un- 
der the mechanic’s lien law of Oregona subcontractor 
who performs work in building an extension of a rail- 
road may claim and enforce a lien therefor upon such 
extension only.—Ban y. Columbia Southern Ry. Co., U. 8. 
C. C. of App., Ninth Circuit, 117 Fed. Rep. 21. 

114. MECHANICS’ LIEN — Prior Deed of Trust. — A me- 
chanic’s lien for labor or materials in erecting a building 
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isa paramount lien on the building, as against a prior 
deed of trust on the land on which the building is situ- 
ated.—Holland v. Cunliff, Mo., 69 8. W. Rep. 7387. 

115. MORTGAGES—Claim Secured. — Money paid by the 
mortgagee, between the date of the judgment for fore- 
closure sale and the sale, to protect the property from 
tax liens, cannot be satisfied through the foreclosure, 
but only through a lien. — Sands v. Kaukauna Water 
Power Co., Wis., 91 N. W. Rep. 679. 

116. MORTGAGES—Executory Contract.—An agreement, 
in an executory contract forthe purchase of land, that 
payments should be applied on a mortgage until it was 
reduced to a specified sum, was not an assumption by the 
vendee of the mortgage debt. — Ayers v. Makely, N. Car., 
42 8. E. Rep. 454. 

117. MORTGAGES — Sale Under Power. — A mortgagee 
held entitled to credit for costs of foreclosure sale under 
a power, though it was voidable; he purchasing without 
authority. — National Mut. Building & Loan Assn. v 
Houston, Miss., 32 So. Rep. 911. 

118. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
In an action for injury resulting from a defective side- 
walk, it being claimed that the stringers were rotten and 
did not hold the nails, it was not error to admit a piece 
of wood shown to be a part of the stringer taken from 
near the place of the accident. — Styles v. Village of De- 
eatur, Mich., 91 N. W. Rep. 622. 

119. MUNICIPAL CORPORATIONS — Defective Streets. — 
Two or three weeks may be sufficient to charge a munici- 
pal corporation with notice of defects in a much-traveled 
street.—Sweet v. City of Poughkeepsie, 78 N. Y. Supp. 60 

120. MUNICIPAL CORPORATIONS — Defects in Public 
Way.—A municipal corporation owes no duty to see that 
a path made on private property by the public is safe 
from an obstruction existing on private land. — Sweet v. 
City of Poughkeepsie, 78 N. Y. Supp. 60. 

121. MUNICIPAL CORPORATIONS—Driven Wells.—A city, 
having authority to secure a water supply, does not ex- 
ceed its authority by using driven wells, instead of those 
sunk in some other manner. — Westphal v. City of New 
York, 78 N. Y. Supp. 56. 

122. MUNICIPAL CORPORATIONS — Escape of Smoke.— 
Action cannot be maintained for allowing smoke to es- 
cape from chimneys, under Greater New York Charter, 
§ 1222, without proof that it injured anybody. — Depart- 
ment of Health of City of New York v. Philip & William 
Ebling Brewing Co., 78 N. Y. Supp. 13. 

123. MUNICIPAL CORPORATIONS — Live Wire.—Where a 
city negligently allows a broken electric wire to remain 
on the sidewalk, itis liable for injuries following ‘the 
negligent act of a policeman in so moving the wire as to 
constitute ita conductor ofan electric current and in 
failing to warn passers-by against it. — Kansas City v. 
Gilbert, Kan., 70 Pac. Rep. 350. 

124. MUNICIPAL CORPORATIONS — Rights of Hotel Pro- 
prietor. — Proprietor of a hotel has no more right to use 
the street fronting his house as a carriage stand for hire 
than has a hackman.—Odell v. Bretney, 78 N. Y. Supp. 67. 

125. NAVIGABLE WATERS — Municipal Corporations. — 
The lands lying east of Lake Park in the city of Chicago, 
submerged by the waters of Lake Michigan, and belong- 
ing to the state, were not vested in the city as a part of 
the park by the act of 1863, extending the corporate limits 
of the city one ng from the shore line. — Bliss v. Ward, 
Ill., 64 N. E. Rep. 7 

126. NAVIGABLE pti — Riparian Owners.—Though 
the title tothe bed ofa stream which is navigable, not 
in the legal, but only in the ordinary, sense, is in the ri- 
parian owners, yet the public havea right to the free 
use and enjoyment of such a stream.—Webster v. Harris, 
Tenn., 69S. W. Rep. 782. 

127. NUISANCES—Offensive Odors.—The fact that odors, 
carried a great distance by the wind, are “uppleasant 
and objectionable,” is not sufficient ground for interfer- 
ence by the court with the establishment from which 
they arise. - Duffy v. E. H. & J. A. Meadows Co., N. Car., 
428, E. Rep. 460. 





128. PATENTS — Prior Public Use. — The tact alone that 
the use of an invention more than two years prior to the 
application fora patent therefor was by the patentee 
himself, and without any element of profit involved, does 
not prevent it from being a bar to a patent, where such 
use was known to the public and was not experimental.— 
Thomas-Houston Electric Co. v. Lorain Steel Co., U. 8. 
C. C. of App., Second Circuit, 117 Fed. Rep. 249. 

129. PERPETUITIES — Restraint of Alienation. — Asa 
limited restriction upon alienation is valid, a 
in a will that the land devised thereby shall not be sold 
or conveyed by the devisces until they have been in pos- 
session of it for 20 years will be enforced. — Cail v. Shew- 
maker, Ky., 69 8. W. Rep. 749. 

130. PLEADING — Action on Contract.—When the objec” 
tion that the complaint does not state a cause of action 
is not taken until the trial, a greater latitude of presump- 
tion will be indulged to sustain it than when the objec- 
tion is taken by demurrer. — Holtz v. Hanson, Wis., 91 N. 
W. Rep. 663. 

131. PLEADING — Judgment. — The record showing no 
answer toan amended complaint, which states a good 
cause of action, but only to the original complaint, it is 
error to render judgment for defendants. —Thompson v. 
Morgan, Ind. Ter., 69 8. W. Rep. 920. 

132. PLEADING—Objection Waived.— Objection that the 
declaration was not filed in the time required by the 
statute cannot be raised for the first time after plea, trial, 
and verdict.—Piche v. Robbins, R. L., 53 Atl. Rep. 92. 


133. PLEDGES—Equity. — A creditor, seeking in equity 
to subject property of a third person pledged to him for 
his debt, is not required to make his debtor a party de- 
fendant; the latter being beyond the jurisdiction of the 
court, not amenable to its process, and no relief being 
asked against him. — Springfield Co. v. Ely, Fia., 82 80. 
Rep. 897. 

134. PRINCIPAL AND AGENT — Authority of Agent. — A 
general power as managing agent of a corporation does 
not clothe the agent with authority to mortgage the 
principal’s property.—First Nat. Bank v. Kirby, Fla., 82 
So. Rep. 891. 

135. PRINCIPAL AND AGENT—Authority of Agent.—Where 
the authority of special agent is limited, his principal is 
not bound by a secret agreement between such ‘agent 
and the party, not contained ina written proposal of the 
party.—Inman v. Crawford, Ga., 42 8. E. Rep. 478. 


136. PROHIBITION—Jurisdiction of Trial Court.—Where 
the trial court had jurisdiction, its ruling on a demurrer 
to the answercannot be reviewed by a writ of prohibi 
tion.—State v. Superior Court of King County, Wash., 70 
Pac. Rep. 230. 

187. PUBLIC LANDS—Entry on Land.— One who makes 
settlement on a tract of land while it is covered by the 
homestead entry of another isa mere intruder, a naked 
and unlawful trespasser, and no right either in law or 
equity can be founded on suchjsettl t. — McMichael 
v. Murphy, Okla., 70 Pac. Rep. 189, 

138. PUBLIC LANDS—Extent of Possession. — While a 
setttlement under a junior patent will not give poses- 
sion, asagainst an older patent, where the settlement is 
without the lap, this principal has no application to 
strangers to the title. — Bush v. Coomer, Ky.,69 8. W 
Rep. 798. 

189. RAILROADS — Accident at Crossing. — A traveler 
about to cross a railroad track, who is warned’ of the 
approach of the train in time to escape injury, cannot 
complain of a failure to give signals. — Atchison, T.& 
8.F. Ry. Co. v. Judah, Kan., 70 Pac. Rep. 346. 

140. RAILROADS—Duty to Look and Listen. — The pos- 

ion of ap *s rights as to protection, and the 
fact that one was taking the only way open to her desti- 
nation, afford no excuse for the contributory negligence 
of one killed by stepping in front of an engine approach - 
ing in plain sight and hearing. — Steber v. Chicago & N. 
W. Ry. Co., Wis., 91 N. W. Rep. 654. 

141. RAILROADS — Injury to Licensee. — Ignorance by 
servants of arailroad company of the presence in one of 
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its cars of one rightfully there will not relieve the com- 
pany of liability for damage by its negligence. — Central 
of Georgia Ry. Co. v. Duffy, Ga., 42S. E. Rep. 510. 

142. RAILROADS— Injury to Person on Track. — A rail- 
way company held liable for running over a pedestrian 
on its track by a train, though he was intoxicated and 
guilty of contributory negligence.— Kroeger v. Texas & P. 
Ry. Co., Tex., 69 8S. W. Rep. 809. 

143. RAILROADS—Rights at Crossings.— A railroad com- 
pany may properly leave its cars standing in the high- 
way at a crossing for short periods, but to leave such cars 
longer than is needful is negligence. — Chicago, B. & Q. 
R. Co. v. Roberts, Neb., 91 N. W. Rep. 707. 

* 144. REPLEVIN—Res Judioata. —In replevin, the right 
of possession of the property is not res judicata, unless 
that question is tried and passed upon with such cer- 
tainty as that the issue is removed from the domain of 
doubt and uncertainty, and has become distinct and cer- 
tain.—Geiser v. Mfg. Co. v. Berry, Okla., 70 Pac. Rep. 203. 

145. SALES—Short Weights. — Party buying linseed oil 
on the basis of 7.50 pounds to the gallon held not entitled 
to recover overpayments as for short weight on after- 
wards discovering that a statutory gallon of linseed oil 
weighed 7.761 pounds. — Heath & Milligan Mfg. Co. v. 
National Linseed Oil Co., Ill., 64 N. E. Rep. 732. 

146. 8SaLEs—Tender of Price.— Evidence merely that a 
purchaser of goods depositea the prige in a bank to the 
creditof the seller does not show a tender.— Robinson v. 
Thoma, Wash., 70 Pac. Rep. 240. 

147. SHIPPING—“Voyage” Defined.—A“‘voyage,” within 
the meaning of the statute authorizing proeeedings by a 
shipowner for limitation of liability to his interest in the 
vessel “and her freight for the voyage,” is asingle trip be- 
tween terminal ports, and not a round trip. — Jn re 
Bourgogne, U. 8. D. C., 8. D. N. Y., 117 Fed. Rep. 261. 

148. SPBCIFIC PERFORMANCE—Enforcement.— Specific 
enforcement of a contract for the sale of land may be 
had, asagainst the vendee, by collection of the money 
from any of his property or by order of sale as on execu- 
tion.—Anderson v. Wallace Lumber & Mfg. Co., Wash., 
70 Pae Rep. 247. 

149. SPECIFIC PERFORMANCE—Prayer for Reformation. 
—Where a contract of sale is required to be reformed 
before it can be enforced, a bill for specific performance 
thereof, brought by vendor, should pray for reforma- 
tion.—Glos v. Wilson, Ill., 64 N. EK. Rep. 734. 

150. STaTES—Convicts.—The state cannot be bound by 
acontract made in its behalf by a public officer not hav- 
ing actual authority to make such contract, even though 
he has so conducted himself with reference thereto as to 
estop himself from denying its validity.—Camp v. Mc- 
Lin, Fla., 32 So. Rep. 927. 

151. SUBROGATION—Principal and Surety. — A surety 
who pays the debt of his principal is subrogated to the 
rights of the holder of the claim which he pays, subject 
to its disqualification and limitations.— Swarts v. Seigel, 
U. 8. C. C. of App., Eighth Circuit, 117 Fed. Rep. 13, 


152. TAXATION — Assessment Notice. — Failure to give 
statutory notice of a place of meeting of assessors to hear 
grievances held to. render an assessment of tax there- 
under invalid.—Loomis v. Semper, 78 N. Y. Supp. 74. 

153. TAXATION—Stocks and Bonds. — The market value 
of the stocks and bonds ofa railroad corporation is an 
important factor, with other pertinent information, by 
which to determine the fair cash value of the property 
assessed which is represented by such stocks and bonds. 
—State v. Savage, Neb., 91 N. W. Rep. 716. 

154. TrIAL—Instructions.— The reiterating, in instruc- 
tions, the law applicable to the issue of contributory 
negligence, held erroneous, as giving it undue promin- 
ence.—Kroegcer y. Texas & P. Ry. Co., Tex., 698. W. Rep. 
809. 

155. TRIAL—Instructions.—Complaint of the refusal of 
the trial court to require eounsel for plaintiff to read the 
whole of an instruction to the jury, instead of a part is of 
no merit; it not appearing counsel went outside the 
record.—Ward v. Bass,{Ind. Ter., 69.8. W. Rep. 879. 





156. TRIAL—Mortality Tables. — It is not error for the 
trial judge, in an action for personal injuries, in illus- 
trating to the jury the method of using the mortality and 
annuity tables, to use for example a figure approximating 
that shown to be the plaintiff’s age. — Central of Georgia 
Ry. Co. v. Duffy, Ga., 428. E. Rep. 510. 

157. TROVER AND CONVERSION—Damages.—In trover for 
timber cut by a trespasserin good faith under a belief of 
title, the measure of damages is the value at the time of 
conversion, less the amount added to its value.— Ander- 
son v. Besser, Mich., 91 N. W. Rep. 747. 

158. TRusts—Powers of Trustee.—A trustee may do 
without adecree or order of court, that which the court 
would order or decree him to do on a showing made.— 
Stitzer v. Whittaker, Neb., 91 N. W. Rep. 713. 

159. Usury—Short Loans—Taking interest at the high- 
est legal rate in advance by way of discounton short 
loans in the ordinary course of business is not usurious. 
—McCall v. Herring, Ga., 42 8. E. Rep. 468. 

160. WATERS AND WATER COURSES— Interference with 
Flow.—The natural flow of water may not be interfered 
with, so as to back it onto an upper estate. — Carley v. 
Jennings, Mich., 91 N. W. Rep. 634. 

161. WATERS AND WATER COURSES — Reservation. — 
Riparian owners may, in a grant of a part of the riparian 
land, reserve a right to the use of riparian water.— 
Walker v. Lillingston, Cal., 70 Pac. Rep. 282. 

162. WATERS AND WATER CouRSES — Rights and Ease- 
ments of Public.— One riparian proprietor has a right 
against the wishes of another to drain the stream or re- 
duce it below its natural level.—W ebster vy. Harris, Tenn., 
69 S. W. Rep. 782. 

163. WATERS AND WATER COURSES — Village corpora- 
tion.—The legislature may grant to any municipal corpo 
ration power to construct, or to purchase and maintain, 
a system of waterworks.—Mayo v. Dover & Foxcroft Vil- 


| lage Fire Co., Me., 53 Atl. Rep. 62. 


164. WILLS—Attestation.—Where the attestation clause 
of the witnesses is not attached to the will, it can be 
shown by competent evidence that the will was attested 
as required by law.— Ward v. Board of Comrs. of Logan 
County, Okla., 70 Pac. Rep. 378. 

165. WILLS — Codicil. — The mere fact that a sheet of 
paper, executed as a codicil, was one of the same bundle 
of papers as a will, is not sufficient, in the absence of all 
other evidence, to show that it related to or changed 
such will.—Jn re Dake’s Will, 78 N. Y. Supp. 29. 

166. WILLS—Cost of Appeal. — On appeal by a legatee 
from a judgment construing a willl, thecost in the su- 
preme court are payable out of the estate.— Jn re Stuart’s 
Will, Wis., 91 N. W. Rep. 688. 

167. WITNESSES—Book of Account. — Original books of 
account, showing transactions with a deceased person, 
must, to be admissible, to appear to the court to be 
fairly kept and free from erasures and interlineations.— 
Chapin v. Mitchell, Fla., 32 So. Rep. 875. 

168. WITNESSES—Defendant.—Where, on a prosecution 
for murder, defendant testifies in his own behalf, it is 
proper on cross-examination to permit him to be asked 
how many tines he has been arrested, and what for.— 
Williams y. United States, Ind. Ter., 6958. W. Rep. 871. 

169. WITNESSES—Privilege. — Where a defendant ap- 
peared before a grand jury and claimed his privilege, 
and thereafter answered questions or not as he desired, 
his constitutional privilege to refuse to testify was not 
infringed.—United States v. Kimball, U. 8. C. C., 8. D. N. 
Y., 117 Fed. Rep. 156. 

170 WITNESSES— Scope of Objections. — Objections to 
testimony do not raise the question of the competency 
of the witness to give the testimony objected to.—United 
States Leather Co. v. Aldrich, 78 N. Y. Supp. 3. 

171. WORK AND T.ABOR— Implied Contract.—In an ac- 
tion on “tokens” or checks issued to berry pickers, de- 
fendant would only be liable for the price agreed on, if 
there were any Such, and otherwise for the reasonabie 
value of the work.—Bryan vy. Brown, Dela., 53 Atl. Rep. 
55. 
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